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TEXAS ABSTRACTS OF JUDGMENT AND JUDGMENT LIENS

I. REQUIREMENTS FOR A VALID
JUDGMENT LIEN

A. General Considerations
1. Rendition of Judgment Alone Does Not
Create a Lien

The judgment lien is an oft-employed and
valuable tool for the enforcement of judgments.*
However, judgment liens are not self-executing.?
No lien is created by the mere rendition of
judgment.®* A money judgment is simply an
adjudication between the plaintiff and the
defendant that the defendant owes the plaintiff
money.* Such a judgment gives the plaintiff no
rank, superior or inferior, to other claimants.® The
plaintiff's only superior position is against the
judgment debtor.® A judgment can ripen into a
judgment lien only with the proper issuance,
recording, and indexing of an abstract of judgment
in accordance with Chapter 52 of the Texas
Property Code.” The abstract of judgment is the
statutory means by which a lien having no
previous existence comes into being.?

This rule obtains even if the judgment itself
recites that it creates a judgment lien. In Day v.
Day,’ a divorce decree awarded Mrs. Day a money
judgment of $12,500.00 against Mr. Day and
expressly fixed ajudg]ment lien on his property to
secure its payment.’’ Held a judgment lien was
not created by this recital in the decree.* A
judgment lien comes into existence only upon
complying with the post-judgment statutory
mechanisms for the creation of such a lien set out
in Chapter 52 of the Texas Property Code.*

2. Statutory Remedy Requiring Substantial
Compliance

The judgment lien is a purely statutory
remedy.”®  As it is an extraordinary remedy
imposed against the will of the debtor and in
derogation of common law,* the statute must be
observed in all of its details.”> A creditor is not
empowered to create a judgment lien in any other
manner.’*  Perfecting a judgment lien is a
procedure fraught with attention to detail.
Generally, each and every requirement of the
statute must be followed to establish a lien.!” An
underlying current of hostility toward judgment
liens is evident from decisional authorities. A
very literal and strict rule of comPIiance with the
statute is imposed in these cases.’® This inelastic
rule is possibly explained by an historic refusal to
consider a lien creditor as an innocent purchaser
who loses any value if his lien fails.*

Strict construction is not always applied to
avoid judgment liens.®® Courts are likewise
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constrained from adding requirements for fixing a
lien not strictly required by the statute.?

While the statutory requirements are strictly
enforced, this does not mean that they are to be
construed so technically as to impose unnecessary
difficulties upon the judgment creditor in securing
the benefits of a lien.”” Substantial compliance
with the statute is the standard for establishing a
lien.2 Substantial compliance means little less
than literal compliance.? Only a minor deficiency
is allowed in a required element for a judgment
lien”® There may be no material failure or
omission.®® The complete absence of a statutory
element is not substantial compliance.?

In deciding what is or is not a minor
deficiency, courts sometimes indulge in a
pragmatic examination of the purposes of abstracts
of judgment -- that is to create a record sufficient
to put a subsequent purchaser on notice of the lien
or on notice of facts which if pursued by a
reasonably prudent person with reasonable
diligence would disclose the true facts.?® If the
record is sufficient to charge third parties with
notice of the lien or would excite inquiry which
would disclose the existence of the lien, the true
object of the statute is served and a finding of
substantial compliance is more likely.?

B. Qualified Judgments
1. Valid Judgment Required

A judgment lien must be supported by a valid
judgment. The recording of an abstract of
judgment on a void judgment creates no lien.* In
Urban v. Bagby,* no judgment lien was created
by recording an abstract on a judgment void for
want of personal service.*

2. Final Judgment Required

An abstract of judgment requires a final
judgment.® In Blankenship v. Buchanan &
Herring,* an interlocutory judgment which failed
to dispose of the plaintiff's claims against one of
the defendants could not support the issuance of a
valid abstract of judgment.®

a. Effect of Appeal.

An appeal does not preclude thebjudgment
creditor from abstracting his judgment.®* Nor will
an appeal vacate the lien during the period when
the appeal is pending®” or affect the priority of the
judgment lien upon the affirmance of the
judgment.®®

b. Effect of Supersedias.

The general rule is that there is no restraint on
the issuance and recording of an abstract of
judgment on a superseded judgment.®* Nor will a
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supersedeas bond automatically suspend the
effectiveness of a judgment lien previously
acquired.” If the judgment is affirmed, the
priority of the lien relates back to the date it is
filed and indexed.”* The effect of the judgment
lien is the same as if the case had never been
appealed.”  Notwithstanding, the superseded
nature of the judgment will prevent that judgment
lien from constituting a lien on the real property of
the defendant if:

(1) the defendant has posted a supersedeas
bond or is excused from posting such a
bond; and

(2) the court finds that the creation of the
lien would not substantially increase the
degree to which the judgment creditor's
recovery under the judgment would be
secured when balanced against the costs
to the defendant after the exhaustion of
appellate remedies.*®

The court making this determination is the
court rendering the judgment not the reviewing
appellate court.** A certified copy of the finding
of the trial court must be recorded in the real
property records in each county in which the
abstract of judgment was filed.* The court may
withdraw its original findings at any time the court
determines, from the evidence presented to it, that
the finding should be withdrawn.*® The judgment
lien then attaches upon withdrawal of the finding
and upon the filing of a certified copy of the
withdrawal in the real property records of each
county where the abstract of judgment is
recorded.*’

A supersedeas bond does automatically
suspend the right to foreclose a judgment lien.*

3. Judgment For Specified Sum Required

In order to support the issuance of an abstract
of judgment, the judgment must be for a specified
sum.* In Blum v. Keyser,” a judgment was
entered against the defendants for $2,776.02
together with a decree foreclosing a mortgage lien
on six tracts of land.>* The judgment directed that
if the proceeds from the sale of the defendants'
properties were insufficient to pay off the
judgment, that an execution issue for the balance.>
The defendants contended that an abstract of
judgment issued before the foreclosure sale could
not create a valid judgment lien until after the
foreclosure sale determined the exact amount of
the deficiency.® Held the judgment lien validly
attached.® ~ The judgment was a personal
judgment against the defendants for the entire
amount capable of being made a lien on the
defendants' properté/ in same manner as ordinary
money judgments.®

4, Unsatisfied Judgment Required
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Some part of the judgment must remain
unsatisfied before a judgment lien may issue.*® In
Huggins v. Johnston,> payment of the judgment
by one judgment debtor precluded the plaintiff
from fixing a judgment lien against the property of
another judgment debtor.>®

5. Judgment Cannot Be Dormant

An abstract of judgment cannot be issued in
enforcement of a dormant judgment>® The
judgment lien is only incident to the judgment
debt.® If the judgment becomes dormant, it loses
its lien-conferring power.®* If an abstract of
judgment is recorded and indexed after the
judgment becomes dormant, it creates no
judgment lien.®?

A judgment becomes dormant if a writ of
execution is not issued: (1) within ten years after
rendition of the judgment or (2) within ten years
of the issuance of the last writ of execution on the
judgment.®® If a judgment's effectiveness is being
maintained via a writ of execution, the mere
clerical issuance of the writ is insufficient.** The
writ must be delivered into the hands of an officer
for execution.® Delivery of the writ to the proper
officer will not be presumed but must be proven.®

A dormant judgment may be revived by scire
facias or by an action of debt brought not later
than two years after the date that the judgment
becomes dormant.®” An action to foreclose a
judgment lien is an action for debt sufficient to
revive a judgment.®® In Churchill v. Russey,* a
judgment was entered in favor of Russey on
November 19, 1970 and duly abstracted.” Russey
filed suit to foreclose the judgment lien on
August 14, 1979 (within 10 years of the entry of
the judgment) but no final order foreclosing the
judgment lien was entered until June 8, 1982.™
Held the suit to foreclose the judgment lien was an
"action for debt" sufficient to prevent the
judgment from becoming dormant.”

The enforcement of a judgment lien requires
proof that the abstract of judgment was issued at a
time when the judgment was not dormant. The
burden of proof on this issue is with the judgment
lienholder.” However, there is no necessity that
the abstract of judgment affirmatively show on its
face that the underlying judgment is not dormant
in order for the abstract to be effective.”

6. Foreign Judgments

As a general rule, no abstract may be
recorded unless issued bg/ a Texas court or a U.S.
District Court of Texas.” However, the statutory
provisions relating to this are far from clear. TEX.
PrRoP. CODE ANN. § 12.013 purports to allow the
recording of an abstract issued by any court
(1) expressly created or established under the
constitution or laws of this state or of the United
States, (2) that is a court of a foreign country and
that is recognized by an Act of Congress or a
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treaty or other international convention to which
the United States is a party, or (3) of any other
jurisdiction, territory, or protectorate entitled to
full faith and credit in this state under the
Constitution of the United States so long as
attested under the signature and seal of the clerk of
that court.”® However, this provision must be
considered in conjunction with a
contemporaneously enacted provision of the Civil
Practices and Remedies Code which provides
"Notwithstanding any other law, a purported
judgment lien or document establishing or
purporting to establish a judgment lien against
property in this state, that is issued or purportedly
issued by a court or a purported court other than a
court established under the laws of this State or
the United States, is void and has no effect in the
determination of any title or right to property."’

a. Judgments of Other States

A judgment lien cannot be filed in
enforcement of a judgment of another state until
that judgment is domesticated in Texas. The
effect of due registration/domestication of the
foreign state judgment is to instantly create a
Texas judgment.” Thereafter it may be enforced
using the same procedures for enforcing or
satisfying a Texas judgment.”” In Citicorp Real
Estate v. Banque Arabe Internationale
D'Investissement,® a Florida judgment was filed in
Texas under the Uniform Enforcement of Foreign
Judgments Act.®* An abstract was issued on the
judgment by the 116th District Court of Dallas
County.®> The abstract omitted the defendant's
address and citation information.®* Held the
foreign status of the judgment did not excuse
satisfaction of all of the required elements for a
Texas abstract of judgment.®* The abstract created
no judgment lien.®

Two procedures are available for
domestication of foreign state judgments:
(1) registering the judgment under the Texas
version of the Uniform Enforcement of Foreign
Judgments Act or (2) filing a common law action
for enforcement of foreign judgment.® For an
excellent discussion of these procedures, refer to
Prewitt, Enforcement of Foreign Judgments, Univ.
of Houston, Collecting Debts and Judgments,
1996.

b. Federal Judgments

Judgment liens can be created on federal
judgments in two different ways
(1) domestication/registration of the federal
judgment as in the case of a judgment of another
state;® or (2) direct recordation of an abstract of
judgment issued under the certification of a clerk
of a United States District Court.®®

Direct recordation of an abstract of judgment
issued by a federal court is allowed only if the
judgment was issued by a U.S. District Court
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located in Texas.*® Federal judgments rendered
outside of Texas must be registered in a federal
judicial district in Texas by filing with the
appropriate U.S. District Clerk a certified copy of
the judgment.®® A judgment so registered then has
the same effect as ajudgment of the U.S. District
Court where registered.™

An abstract of judgment issued by a U.S.
District Court must contain all of the same
elements, and must be recorded and indexed in the
same manner as an abstract issued by a Texas
court.®> Likewise, a federal abstract of judgment
in conformity with Texas law has the same effect
and operates in the same manner as an abstract
issued by a Texas court.*®

c. Judgments of Other Countries

The registration of judgments of other
countries is governed by TEX. CIv. PRAC. & REM.
CoDE ANN. Chapter 36. A qualified foreign
country judgment that is duly-filed under this
Chapter with requisite notice and for which
recognition is not refused is enforceable in the
same manner as a judgment of another state.”
Presumedly, the benefits of a judgment lien for a
recognized foreign country judgment would be
secured in the same manner and have the same
effect as a judgment of another state.

C. Issuance of Abstract of Judgment
1. Who May Issue an Abstract of Judgment?
a. Judgments Other Than in Justice or Small
Claims Courts

For judgments other than those in a small
claims court or justice court, the abstract of
judgment may be issued by the judgment creditor,
the judggment creditor's agent, attorney, or
assignee.”

b. Judgments in Justice or Small Claims Courts

In a Small Claims Court or Justice Court, an
abstract of judgment may be issued by: (1) the
attorney of a person in whose favor a judgment is
rendered, or (2) the judge orgustice of the peace
who rendered the judgment.*® For a court-issued
abstract of judgment, application for issuance may
be made by the judgment creditor or the judgment
creditor's agent, attorney, or assignee.”’

2. Fee for Issuance of Abstract of Judgment

For court-issued abstracts of judgment, the
applicant must pay the fee allowed by law.*® The
current fee for issuance of an abstract of judgment
is $8.00.%

D. Contents of Abstract of Judgment

No statutory form for an abstract of judgment
is prescribed.’® However, TEX. PROP. CODE ANN.
852.003 lists the required elements. It is the duty
of the judgment lien creditor to make sure that the
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abstract of judgment includes all information
required by statute.'*

A court may look to the four corners of the
abstract to supply the necessary elements.*®® Thus
in Gullett Gin Co. v. Oliver,*®* when the names of
the defendants were not all given in the body of
the abstract but were contained in the attached
certificate of the clerk, the abstract was
sufficient.'® In In re Rosenfield,® an abstract was
filed together with a lengthy settlement agreement
between the parties specifying when payments
would be made on the judgment.'® The Court
determined that documents filed with the abstract
could be treated as the abstract itself and could
supply the information required by the statute.™”’
However this should be limited to short
accompanying statements supplementing the
information on the abstract not lengthy documents
which make it difficult for a third party to garner
the required information.*®

1. Purpose of Abstract of Judgment.

In examining the adequacy of an abstract of
judgment, the purpose of the instrument is to be
borne in mind.*® The purpose of the abstract is to
give notice of a judgment lien and to inform all
interested persons where they may easily find the
judgment and all papers bearing upon its
validity.*°

2. Names of Parties

An abstract of judgment must show the names
of the plaintiff and defendant.'** The allegation of
the names of the parties is material.**2 An error in
this element of the abstract may cause it to fail.

a.  Which Parties Must Be Named?

In Shirey v. Trust Co.,**® an abstract was
issued which listed all defendants against whom a
money judgment was given but not other
defendants against whom costs only were
awarded."™®  For failure to list all judgment
defendants, the abstract failed to create a lien.!®®
In Gensheimer v. Kneisley,"® Kneisley sued
Gilbert Beall and wife Vivian Beall.'*” However,
the judgment was against Gilbert Beall only.™®
The subsequent abstract of judgment named only
Gilbert Beall.”® Relying on Womack v. Paris
Grocer Co., 166 S.W.2d 366 (Tex. Civ. App. -
Galveston 1942, writ ref'd), Gensheimer
concluded that the abstract was sufficient even if
showing only the names of all parties to the
judgment.’® “The logic of this decision may be
flawed as Womack v. Paris Grocer Co. was
decided under a pre-Property Code version of the
statute that required that the abstract contain "the
names of the plaintiff and of the defendant in such
judgment".** In Caruso v. Shropshire,'** 54
plaintiffs obtained a judgment against James W.
Bailey, Jr.!® The abstract of judgment named
only one of the plaintiffs.*** Failing to name the
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other 53 plaintiffs caused the abstract to be fatally
defective.’”® This limiting language was not
included in TEX. PROP. CODE ANN. 8§ 52.003(a)(1).
The best approach is probably to include the
names of all parties to the suit in the abstract of
judgment.

b. Errors in Party Names

A misspelled party name will generally not
cause the abstract of judgment to fail so long as
the misspelled name is idem sonans (sounds the
same) as the correct name.’® In Anthony v.
Taylor,** an abstract of judgment listing the
plaintiffs as "Joan Burkhead and William
Burkhead" failed to create a judgment lien to
secure a judgment in favor of Joan and William
Bankhead.*

There is little tolerance for any variance
between the name of a party in the judgment and
the name of a party in the abstract. For example in
Traweek v. Simmons,*? judgment was rendered for
E.L. Spraque and Lind Spraque.’*® The abstract
gave the plaintiffs names as "Lind Greathouse and
E.L. Spraque".*® Evidence showed that the suit
was originally brought by Lind Greathouse who,
during the pendency of the suit, married E.L.
Spraque to become Lind Spraque.’** Held the
abstract was insufficient and failed to fix a lien.'**
In Wicker v. Jenkins,*** an abstract of a judgment
against "W.F.B. Wicker" incorrectly stated the
defendant's name as "W.B.F. Wicker".*** These
transposed initials caused the judgment lien to
fail.**® But see Mullins v. Albertson,**" holding an
abstract of judgment against "G.W. Albertson™ was
sufficient when the judgment was against "G.M.
Albertson".**® Evidence showed G.W. Albertson
and G.M. Albertson were one in the same
person.'*

c. Capacity of Representative Parties

It is not necessary that the capacity of a party
be given if the party has appeared in the suit in a
representative capacity.™*® Thus an abstract of a
judgment against J.P. Russell, executor of the
estate of B.H. Eperson, was not defective when it
failed to show that Russell was an executor.'*
The entry in Russell's individual name was
sufficient to excite inquiry and indicate the source
of full information.'*

3. Birthdate and Driver's License Number of
Defendant

An abstract of judgment must give the
birthdate and driver's license number of the
defendant if available to the clerk or justice.**®
This information is not necessarily mandatory.'*
It need be included in the abstract only if
reasonably available to the clerk.’® This likely
means that unless the records of the clerk contain
this information, it need not be included.*
However, when reasonably available to the clerk,
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this information is mandatory.**” There is no

necessity for the clerk or the judgment creditor to
obtain this information by deposing the
defendant.’*® If this information is not available,
the abstract of judgment need not affirmatively
state this.'*

IMPORTANT NOTE: This provision was not
revisited in 1987 when TEX. PROP. CODE ANN. §
53.002 was amended to allow judgment creditors
and their agents to issue their own abstracts of
judgment. The effect of this is likely to require a
judgment creditor to include the defendant's
birthdate and driver's license number in the
abstract if the clerk has any of this information
reasonably available from the records of the
clerk's office. If the clerk has this information
from the records of the suit, birth records, criminal
records, etc., the abstract is likely fatally defective
if the creditor fails to incorporate the information
into the abstract.

4. Cause Number of Suit

An abstract of judgment must include the
number of the suit in which the judgment was
rendered.™

a. Missing Cause Number

In Bonner v. Grigshy,™" an abstract with a
missing cause number was fatally defective and
created no judgment lien.*2

b. Wrong Cause Number

In San Antonio Loan & Trust Co. v. Davis,
a mandate from the court of civil appeals reversed
and rendered judgment in favor of Joseph C.
Martin and Minnie B. Martin against John H.
Davis.” The trial court later entered a judgment
adopting the mandate of the court of civil
appeals.’ A subsequent abstract of judgment
recited the cause number of the appellate
proceeding rather than the trial court cause
number.* Held the abstract was fatally
defective.”’

153

c. Trial Court Designation Required?

TEX. PROP. CODE ANN. 8 52.003 does not
require that the trial court from which the
judgment originates be designated. As a result
any error in designating the issuing court does not
affect the validity of the abstract of judgment.**®

5. Defendant's Address/Citation Information
An abstract of judgment must show the
defendant's address, or if the address is not shown
in the suit, the nature of the citation and the date
and place of service of citation.™®® Without this
information, the abstract of judgment cannot
create a judgment lien.*® If the defendant's
address appears from the papers on file in the suit
in which the jud%ment was rendered, this address
must be shown.™ If there is no address for the
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defendant shown in the suit papers, then the
abstract must show the nature, date, and place of
citation.’® This requirement is not an “either or”
situation.’® The defendant’s address must be
given if available to the clerk.’®* If the
defendant’s address is available to the clerk, the
abstract of judgment will be insufficient if it gives
only the citation information.*®> In Olivares v. Nix
Trust,*® conflicting addresses for the defendant
appeared in the papers of the suit.'® When a
definitive address for the defendant did not appear
from the records of the clerk, simply giving the
citation information in the abstract was
sufficient.™®®

a. Counterclaims and Third-Party Actions

The defendant's address that must be shown
is that of the defendant in judgment.'®® Therefore,
to perfect a judgment lien, a counterplaintiff must
use the same procedures regardless of that party's
status in the underlying suit.*”

In_Allied First Nat'l Bank of Mesquite v.
Jones,** the judgment creditor argued that strict
compliance with this rule should not apply to
counterclaims.*”?  The defendant's address is
unlikely to appear in the counterclaim because the
plaintiff has already appeared in the suit at the
time that the counterclaim is filed.*”® Also citation
is usually wunnecessary because the
counterdefendant can be served with the
counterclaim pursuant to Tex. R. Civ. P.
Rules 124, 21a.'™ Held that the statute must be
strictly applied to every judgment creditor
whatever that creditor's status in the original
suit.!” IMPORTANT NOTE: If the
counterplaintiff wants to obtain a judgment lien in
the event he is successful, he must take the
preliminary cautionary steps of pleading the
counter-defendant's address or serving the
counterdefendant with citation.'”

b. Sufficiency of Address

In Apostolic Church v. American Honda
Motor Co.,}”" the address for the defendant was
given as "Tenaha Hwy., Center, Texas".}”® Held
this address was sufficient.”

In Olivares v. Nix Trust,®® two different
addresses for the defendant appeared in the papers
of the suit.’® Olivares did not answer the question
whether showing either or both of these addresses
in the abstract of judgment would have been
sufficient. Rather, when the defendant’s address
did not definitely appear in the papers of the suit,
the citation information was Properly substituted
in the abstract of judgment.’®

c. Public Figure Exception?

In Citicorp Real Estate Inc. v. Banque Arabe
Internationale D'Investissement,*® Citicorp argued
that the absence of the defendant's address in an
abstract was excusable when the judgment was
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against Clint W. Murchison, Jr. a public figure.'®

Held the same address requirements apply
regardless of the notoriety of the defendant.'*®

d. Sufficiency of Citation Information

If the defendant is served through its
registered agent, the manner of this service should
be affirmatively stated.’®® The "place" of the
service requires a statement of the best address
available where the defendant was served.'®’

6. Date of Judgment
a. No Date

To perfect a lien, an abstract of judgment
must show the date that the judgment was
rendered.’® The allegation of the judgment date
is material and in its absence the abstract is fatally
defective.'®

b. Errorin Date

Abstracts of judgment with slighterrorsin the
date of the judgment have been upheld. In
Guaranty State Bank of Donna v. Marion County
Nat'l Bank,'*® the abstract gave the date of the
judgment as October 17, 1921 (the date the case
went to trial) instead of October 20, 1921 (the
correct date of the judgment).’* Held this was
substantial compliance with the statute.®?

However, more substantial errors will cause
the abstract of judgment to fail. In Rushing v.
Willis,'*® an abstract issued in April 1889 gave the
date of the judgment as September 1889, an
impossible date after the issuance of the abstract
(the judgment was actually rendered on October 2,
1888%.194 Held the abstract failed to create a
lien.” In San Antonio Loan & Trust Co. V.
Davis,*® a mandate from the court of civil appeals
reversed and rendered judgment in favor of
Joseph C. Martin and Minnie B. Martin against
John H. Davis.’” The trial court later entered a
judgment adopting the mandate of the court of
civil appeals.’® ~ A subsequent abstract of
judgment recited the date of the appellate mandate
(June 21, 1918) rather than the date of trial court
judgment (April 15, 1919).1° Held the abstract
was insufficient.?°

c. Sufficiency of Date

In Schneider v. Dorsey,” the year of the
judgment was not insufficiently given in the
abstract as "93" instead of "1893".2°> Nor was the
date insufficient for the failure to indicate the date
as "A.D." rather than "B.C."2%

7. Amount of Judgment/Balance Due

An abstract of judgment must give both the
amount for which the judgment was rendered and
the balance due thereon.?™
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a. Judgment Amount

The amount of the jud%ment is a material part
of the abstract of judgment.?®® If the amount of the
judgment is incorrectly given, the abstract fails to
create a lien.””® This requirement is strictly
construed.”” Even a small variance between the
correct amount of the judgment and the amount
stated in the abstract will cause the attempted lien
to fail.*® In Texas Bldg. & Mortgage Co. v.
Morris,?® an abstract was sufficient although the
amount of the judgment was not preceded by the
"$" symbol.#® In New England Loan & Trust Co.
v. Avery,?! the abstract substantially complied
although the judgment amount had no decimal
point between the dollars and cents shown.?*?

The amount of the judgment which must be
specified in the abstract has been construed to
refer only to the principal amount of the judgment
and not to the amount of any costs.?®®> Thus in
Wicker v. Jenkins,?* when the abstract gave an
incorrect amount for the costs, this error did not
affect the validity of the judgment lien.?*

b. Amount Remaining Due

The abstract of judgment must give the
amount remaining due on the judgment as of the
date that the abstract was issued.”® It is not
necessary that the amount due on the judgment be
expressly stated if that amount could be easily
calculated from the other information supplied in
the abstract.?” In Apostolic Church v. American
Honda Motor Co.,?*® the abstract gave the date and
amount of the original judgment, the amount of
costs, and the judgment rate of interest but failed
to expressly state the amount then due.”® That
figure could be determined by mathematical
calculation utilizing the information that was
contained in the abstract.?® Held the abstract
substantially complied with the statute.?*

The cases disagree on abstracts which
correctly supply the means to calculate the amount
due but which expressly and incorrectly state that
amount. In Kingman Texas Implement Co. v.
Borders,?** the abstract correctly gave the original
judgment amount and date, costs, credits, and
interest rate but incorrectly calculated the amount
due.?”® A mathematical error apparently occurred
when the clerk transposed two numbers ($437
became $473).?* Noting that human agencies are
not infallible, the court held the error
immaterial.*®> However, on similar facts, Noble v.
Barner®® concluded that an abstract could not
leave such an important matter in doubt.??” Held
such an abstract was fatally defective.??®

Credits After Issuance of Abstract. Correctly
stating the amount due on the judgment requires
anaccurate accounting for any credits or payments
made on the judgment. However, this is required
only for credits accruing before the issuance of the
abstract.?® The duty to post any post-issuance
credits is with the judgment debtor.?° There is
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nothing requiring the judgment creditor to update
the current balance of the judgment after the
abstract has been filed and recorded in order to
maintain the judgment lien.?*

In Hoffman, McBryde & Co., P.C. v.
Heyland,?®? an abstract of judgment failed to
reflect credits on the judgment arising after it was
issued but before it was filed.?* Held the abstract
of judgment need only accurately reflect the
balance due on the date of its issuance.”* This is
consistent with the purpose of abstracts of
judgment to put interested persons on notice of the
claim and to allow them to make further inquiry.
Credits on a judgment will not necessarily be
reflected in filed records. Therefore, a potential
lender or purchaser should not have any
expectations that the recorded abstract will on its
face provide a sum certain due on the judgment.?

Procedures for crediting or releasing an
abstract after its attachment are for the benefit of
the judgment debtor to give the debtor a speedy,
convenient, and effective way to credit the
abstract.? If the debtor does not avail himself of
these procedures, it does not affect the validity of
the judgment creditor's lien.?*’

Credits Before Issuance of Abstract. When
an abstract of judgment fails to reflect credits to
the judgment made before its issuance, it fixes no
lien.?® However, if no credits have been made on
the judgment prior to the issuance of the abstract,
there is no necessity for the abstract to
affirmatively state this.®® In Texas Bldg. &
Mortgage Co. v. Morris,*? the judgment creditor
recovered a judgment which further ordered a
judicial foreclosure on property in Harris
County.”®  On the same day as the judicial
foreclosure, the creditor recorded an abstract in
Montgomery County which did not reflect any
credit for the Harris County sale.** Held the
abstract was not void for failure to credit the
amount received at the foreclosure sale because
the foreclosure sale had not been completed at the
time that the abstract was recorded.””® The sale
was not complete because the sheriff had not yet
made his return on the sale at the time that the
abstract was recorded.?*

In In re Rosenfield,?* the judgment debtor
and judgment creditor entered into a settlement
agreement by which each agreed (1) to the entry
of an agreed judgment for $144,250, (2) that the
judgment debtor would pay off the judgment with
periodic payments, (3) that the judgment creditor
could abstract both the judgment and the
settlement agreement, and (4) that in the event that
a default in payment caused the judgment creditor
to execute on the judgment, the judgment debtor
would be credited for payments made.?* Two
days after the first payment was made, an abstract
was issued which failed to reflect any credits on
the judgment.?*” Both the abstract and settlement
agreement were then recorded.® Held the
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abstract failed to attach a lien for failure to show
credit for the payment made.?”® The simultaneous
recording of the settlement agreement, while
showing when payments were due, did not
sufficiently show the actual credit of the payment
on the judgment.®®

In Askey v. Power,?! the clerk attempted to
show that distinct portions of the judgment were to
bear interest at different rates of interest but placed
this information in the column for "credits" on the
printed abstract of judgment form.?? The abstract
as issued showed purported “credits” totaling only
18¢ less than the total judgment amount.?* Held
the abstract was fatally defective.”

8. Child Support Amount

For judgments for child support, the abstract
must show the balance due, if any, for child
support arrearage.”®

9. Judgment Rate of Interest

An abstract of judgment must show the rate
of interest specified by the judgment?® In
Midland County v. Toliver's Estate,®" the
judgment did not recite any interest.
Notwithstanding, the abstract stated that the
judgment bore interest at 10% per annum.?® Held
the abstract failed to create a judgment lien.*

Itis not necessary for the abstract to state that
interest accrues from the date of the judgment.?®
This is fixed by law.?** Nor is it necessary for the
abstract to state that the interest is accruing on the
amount of the judgment.?®?

10. Address of Judgment Creditor

An abstract of judgment may show the
mailing address for each plaintiff or judgment
creditor.®® This provision is not mandatory and
does not affect the validity of the abstracted
judgment.? However, upon recordation, abstracts
without this information may incur a penalty filing
fee of $25.00 or twice the statutory recording fee,
whichever is greater.?®® Payment of a filing fee
and acceptance of the abstract of judgment by a
county clerk for recordation creates a conclusive
presumption of compliance.?®

11. Indexing Information Required?

While the proper indexing of an abstract of
judgment is necessary to its effectiveness, there is
no necessity that the fact of indexing be noted on
the face of the abstract.?®’

12. Authentication
No abstract may be recorded unless "properly
authenticated".?®

a. Litigant-Prepared Abstracts
An abstract of judgment prepared by person
in whose favor a judgment has been rendered or
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the person's agent, attorney, or assignee must be
verified by the person preparing the abstract.?®

b. Court-Prepared Abstracts

TEX. PROP. CODE ANN. § 52.002(b) requires
that justices and clerks certify each abstract of
judgment issued by them.?® Certification is a
necessary prerequisite to the recordation and
validity of the abstract.?™

Errors in Certificate.  In Atteridge v.
Maxey,?" the certificate of the justice of the peace
issuing the abstract incorrectly gave the year of the
judgment as “1894" instead of “1890".2”® The
certificate also incorrectly gave the name of the
judgment defendant at “Maxwell” instead of
“Maxey”.?™ These errors caused the certificate to
fail thus rendering the recordation of the
incorrectly authenticated abstract a nullity.?

c. Elements of a Valid Verification

Although not defined, "verified" presumedly
means that each abstract must be subscribed and
sworn to under the sanction of an oath, or such
affirmation as is by law equivalent to an oath,
made before an officer authorized to administer
oaths.

Qualified Affiant. To create a valid
verification, the affiant must be qualified to swear
to the facts stated in the abstract of judgment.

First, the affiant must state somewhere in the
abstract or verification that the facts in the abstract
are true.?’® If the abstract fails to state that the
facts are true, the verification is fatally flawed.?”

Second, the affiant must state that the facts
are within the affiant's personal knowledge.”®
Failure to state this fact makes the verification
legally insufficient.?

Officers Authorized to Take Verification. A
verification taken within the State of Texas may
be made before (1) a judge, clerk, or
commissioner of a court of record;?®° (2) a justice
of the peace or a clerk of a justice court;”® (3) a
notary public;®* (4) a member of a board or
commission created by law of Texas in a matter
pertaining to the duty of the board or
commission;?®® (5) a person employed by the
Texas Ethics Commission in certain Election Code
matters;?** (6) a county tax assessor-collector or
employee of county tax assessor-collector if
relating to a document to be filed with the tax
assessor-collector;?® (7) the secretary of state;**®
(8) the lieutenant governor;®’ (9) the speaker of
the house of representatives;”® (10) the
governor;?® or (11) a federal judge, justice, or
magistrate.?*

A verification taken within the United States
but outside of Texas may be taken by (13 a clerk
of a court of record having a seal;** (29) a
commissioner of deeds;?*? (3) anotary public;** or
(4) a federal judge, justice, or magistrate.**
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A verification may be taken outside of the
United States by (1) a minister, commissioner, or
charge d'affaires of the United States who resides
in and is accredited to the country where the
affidavit is made;*® (2) a consul-general, consul,
vice-consul, commercial agent, or
vice-commercial agent of the United States who
resides in the country where the affidavit is
taken;?*® or (3) a notary public.?’

A verification of a member of the United
States armed forces or armed forces auxiliary or
their spouse make be taken by a commissioned
officer of the United States armed forces or armed
forces auxiliary.”®

An otherwise competent officer is
disqualified from taking a verification if
financially or beneficially interested in the
transaction.**

An agent of a party is disqualified to take a
jurat if the officer signs a written instrument as an
agent for one of the parties.*® The mere fact of
the agency may raise a presumption of the interest
of the agent. This presumption may be rebutted,;
however, by proof that the agents beneficial or
pecuniary interest did not turn upon upholding the
instrument.*** Generally, to be disqualified, the
agent must be clothed with discretionary authority
to act on behalf of the principal*® A mere
salaried employee of a party to a transaction is not
disqualified from taking a jurat in that
transaction.>®

Personal Appearance Before the Officer. For
a valid verification to be taken, the affiant must
make a personal appearance before the officer that
administers the oath.®** A valid verification
cannot be taken over the telephone.®®

Identification of the Affiant. A verification
ceremony does not require that the affiant be
identified or personally known to the officer as in
the case of acknowledgments.®® It is enough that
the affiant personally appeared before the officer
so that he can be identified as the person taking
the oath if perjury should apply.*”’

Affiant Must Swear That The Facts Are True.
An officer may not take a valid verification by
sitting in mute observation of the person signing
the instrument.®® An oath must be administered
to the affiant or the affiant must make a conscious
and unequivocal act in the presence of the officer
that causes the affiant to assume the obligations of
an oath.®*®

Prudent practice would seem to require that
on each occasion that a verification is taken that
the affiant (1) be required to raise the affiant's
right hand; (2) be administered an oath; and (3) be
asked to verify the contents of the abstract.®!° This
procedure should be followed on each separate
occasion that a verification is taken. It is not
acceptable for an affiant in the practice of
executing multiple verifications over a period to
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be placed on a "standing oath™ applicable to any
time the affiant signs a verification.?

Affiant Must Sign Abstract In the Presence of
the Officer. The affiant must also subscribe the
abstract in the presence of the officer
administering the oath.**> The location of the
signature on the instrument is not critical. The
signature may appear above the body of the
abstract or even below the jurat.®**

No Statutory Form for Jurat.  Unlike
acknowledgments, there is no general statutory
form for a jurat.

Caption for Jurat. A jurat should bear a
caption where the jurat was taken as would allow
the recording official to determine that the officer
taking the proof acted within the scope of his
geographic authority. The jurisdiction shown by
the jurat should be the jurisdiction where the
verification was taken.

Jurat Must Recite The Competency of the
Officer. A jurat must recite the official capacity of
the officer taking the oath or it is fatally
defective.®*

Jurat Must Recite Personal Appearance
Before the Officer. A jurat must recite that the
affiant appeared in person before the officer.®
This requirement is satisfied if the jurat states that
the affiant "personally appeared” or was "before
men.316

Jurat Must Recite That The Affiant Was
Sworn. A jurat, to be effective, must recite that
the affiant was sworn upon oath by the officer.®"’

Jurat Must Recite The Instrument Was Signed
Before the Officer?. At least one case has held
that a jurat reciting that the statement is sworn to
need not further state that the instrument was
subscribed by the affiant in the presence of the
notary.*'®

Jurat Must Contain Date of Oath?. Generally
each jurat should contain the date that the officer
administered the oath. However, the absence of a
date in the jurat is not fatally defective.®™®

Jurat Must Contain The Signature of the
Officer. A jurat must contain the signature of the
officer administering the oath.*?

Jurat Must Contain Official Seal of Officer.
The jurat, to be effective, must also bear the
official seal of the officer.*!

E. Recording Abstracts of Judgment

To effect a judgment lien, an abstract of
judgment must be recorded.’* A clerk when
presented with a duly authorized abstract must file
it, record it in the real property records, and note
in the records the date and hour received.?® In
Vidor v. Rawlins,*** an abstract was filed and
recorded but the clerk failed to note thereon the
day and hour when received.*® Held this failure
did not render the judgment lien ineffective.?®

00049530.WPD

It is not necessary that the recorded copy of
the abstract of judgment contain the authentication
which is essential to its issuance.®?’

1. Where Are Abstracts of Judgment Recorded?

The Property Code directs that abstracts of
judgment be recorded in the "real property
records” of the county clerk.*® Abstracts of
judgment may be recorded in multiple counties.®*

2. Proof of Recording

The burden of proof to show the proper
recording of an abstract of judgment is on the
judgment creditor.3®

F. Indexing Abstracts of Judgment

An abstract of judgment must be indexed.®**
This requirement is mandatory.*** Without proper
indexing, the abstract will create no judgment
lien.*** The courts strictly enforce the indexing
requirements of the statute.®*

1. Purpose of Indexing

One object of required indexing is to give
persons searching the real property records the
speedy means to discover the existence of
judgment liens without having to search the clerk's
entire records.’®*® Court will look to see if this
statutory purpose has been served to determine if
the indexing substantially complies with the
statute.**

However, it should be remembered that a
second function of indexing is to satisfy statutory
prereq’uisites for the creation of the judgment
lien.**" Therefore, if the required indexing is not
satisfied, the abstract will create no lien even if the
indexing failure works no injury to anyone for
failure to give notice of the judgment.3®

Indexing entries need not provide full
information regarding the abstract of judgment.®*®
The indexing need only provide a means of
ascertaining the existence of the lien and indicate
the source from which full information may be
obtained.?°

2. Indexing Party Names

Each abstract of judgment must be indexed in
the name of each plaintiff and each defendant in
the judgment.** Only parties whose rights are
finally adjudicated by the judgment need be
indexed.** Parties dismissed prior to rendition of
the judgment need not be indexed.*?

a.  Which Party Names Must be Indexed?
When there are several plaintiffs and/or
several defendants whose rights are adjudicated by
the judgment, all names must be indexed to create
a valid lien.** In Caruso v. Shropshire** a
judgment was taken by 54 plaintiffs but indexed
under the name of only one plaintiff.3* The
abstract failed to create a lien for failure to be
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indexed under the names of all parties to the
judgment.®¥’

It is not sufficient to index the abstract only
against the defendant(s) against whose property
the lien is sought to be enforced.®® This rule is
inflexibly applied regardless of the type of relief
which the judgment specifies for or against a
party. In Shirey v. Trust Co. of Texas,** an
abstract was indexed in the names of all
defendants against whom a personal judgment was
rendered but not in the name of one additional
defendant against whom costs only had been
awarded.®® = Held the abstract was fatall
defective.®®* Similarly, in McGlothlinv. Coody,*?
an abstract of judgment which was indexed under
the name of the defendant against whom a money
judgment was rendered but not in the name of an
additional defendant against whom a foreclosure
was decreed failed to create a judgment lien.**
Likewise, San Antonio Loan & Trust Co. v.
Davis,** an abstract not indexed in name of some
defendants against whom there was a declaratory
judgment only failed to satisfy the statutory
requirements for a judgment lien.***

Partnerships. For judgments to which a
partnership is a party, some dated cases indicate
that indexing the abstract in the partnership name
alone fails to fix a lien.*® The judgment must also
be indexed under each individual partner’s
name.*’ It is reasoned that a party searching the
judgment records for any outstanding liens against
an individual arising out of a partnership
obligation should not have to search the entire
record to locate that abstract.®® There is an
apparent relaxing of this rule when the partnership
is the plaintiff and the partnership's name
sufficiently incorporates the individual partners'
names such that indexing the abstract in the firm
name only would be sufficient notice to parties
searching the index under the individual partners'
names.*

The cases disagree on the necessity of
correctly indexing such a judgment under the
partnership name. In Hamilton v. Beard,** a
judgment against "W.P. Calloway and Henry B.
Wilson composing the firm of Calloway and
Wilson" was not indexed under the firm name.®*
Held no lien was created.®? However, in Willis v.
Downes,** held that indexing the partnership
namg64was not necessary to the validity of the
lien.

b. Direct and Reverse Index Required

Each defendant and each plaintiff in the
judgment must be indexed. This means that all
defendants in the judgment must correctly appear
in the direct index and all plaintiffs in the
judgment must appear in an indirect index.>® This
rule is steadfastly enforced although the typical
search of the judgments records by an interested
party to ascertain the existence of a lien would be
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of the direct index only.*® Thus, the abstract in
Guaranty State Bank of Donna v. Marion County
Nat'l Bank,*’ failed when correctly indexed under
all defendants but not indexed for any of the
plaintiffs.®*® In Central Coal & Coke Co. v.
Southern Nat’l Bank of New York,*®° an abstract of
judgment failed when indexed b3)7/ the name of the
plaintiff but not the defendants.>”

The statute only requires that each plaintiff in
the judgment and each defendant in the judgment
be correctly indexed. There is a dispute among
the authorities whether each such index entry must
correctly cross-reference all other parties. In
Texas Sand Co. v. Shield,*"* the judgment had
twelve plaintiffs and two defendants.®> The
judgment was indexed for each such plaintiff and
defendant.*®* A typical index entry read
"Donald L. Shield, et al plaintiff Elgean Shield, et
al defendant".®™* Held that the index substantially
complied with the statute.*® There was no
necessity for each individual index entry to list
every plaintiff and every defendant in the
judgment.®*® the object of indexing is not to
encumber the registry with full information of the
judgment lien.*”” This can be obtained from the
abstract itself.3”® The only purpose of the index is
to direct the searching party to the abstract from
which full information may be obtained.®”® This
was adequately done with the index entries
made.**

However, in Noble v. Barner,**! a judgment
was entered in favor of Noble & Hall, a
partnership composed of O. Noble and L.H. Hall
against L.W. Savage.*®? The reverse index entry
for "H" correctly showed the plaintiffs' names but
incorrectly referred to the defendant as
"L.W. Hall" instead of "L.W. Savage" (the
defendant's name correctl;/ appeared in the direct
index as "L.W. Savage").*** Held the index error
cause the lien to fail.**

c. Party Names Must Be Indexed Alphabetically

To effect a lien, the names of the parties to
the judgment must be indexed alphabetically.®® A
party name indexed under the wrong letter of the
alphabet causes the lien to fail.**® A considerable
number of cases have dealt with the proper
alphabetizing of party names:

Company Names Preceded by the Article
"The". When a party name is preceded by the
article "The" as in "The Steck Company", the
company name is not indexed under "T" but under
the letter of the next substantial identifying word
in the company name.*®’ The article "the" is so
habitually used in naming companies that it forms
no part of the company name for indexing
purposes.®®

Company Names Beginning With the Initials
and Surname of an Individual. When a company
name begins with the initials and surname of an
individual, as in "B.F. Avery & Sons", the
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company is indexed under the individual's
following surname, not the first initial.*®® The
surname is the more essential and identifying part
of the company name.>® Anly other rule would be
confusing and misleading.*

Representative Parties. Generally it is not
necessary that the index of an abstract of judgment
show the capacity of the party to the judgment.
In Willis v. Smith,** an index of an abstract of
judgment did not fail when it named the judgment
defendants but did not indicate their capacity as
executors of an estate.*** In Sarny Holdings, Ltd.
v. Letsos,** a judgment was awarded in favor of
"Antoinette Maida Letsos, Guardian of the Estate
of Lena Maida".**® Held the abstract was properly
indexed under "M" as "Maida, Estate of Lena"
rather than alphabetically under the guardian's
name.*” In Carver v. Gray,*® a judgment was
recovered by "Owen M. Murray, Receiver of the
North Texas Trust Company".** The abstract was
adequately indexed when listed both under "M" as
"Murray, Owen M., Receiver" and under "N" as
"North Texas Tr. Co., by Receiver'.*® The
indexing was not defective under "M" although
failing to show for whom Murray acted as
receiver.*™

Sufficiency of Clerk's Alphabetizing
Methods. In Cocke v. Conquest,” a judgment
was obtained against Lee and Minnie Conquest.**
The clerk when indexing the abstract had no room
left in the volume under the letter "C".** A
notation in the volume under the C's indicated that
they were "Continued Under Letter E"*® A
second notation under the letter "E" indicated that
the following notations were "Brought From
Letter C" with a clear space between this and the
last "E" entry.*® Held this was imProper indexing
causing the judgment lien to fail.*”

In City State Bank in Wellington v. Bailey,
a judgment in favor of “City State Bank in
Wellington” was indexed under “B” as “Bank,
City State in Wellington”.*® Held that the
indexing failed to comply with the statute.*°

408

d. Errors in Party Names

Little variance between the party name as
shown in the judgment and the party name as
indexed is tolerated. Slight irregularities in
indexing will not affect the validity of a lien.**
However any substantial error is problematic. In
Wicker v. Jenkins,*? the plaintiff, “W.F.B.
Wicker” was incorrectly indexed under “W.B.F.
Wicker”.*® Held this error was sustantial.** The
abstract of judgment created no lien.*®

As a practical matter, the index is typically
searched under the name of the judgment
defendant to determine if an abstract of judgment
may affect title to real property.** As a result,
courts may be slightly more willing to tolerate
indexing errors in the name of the judgment
plaintiff than the judgment defendant if the
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salutary purposes of indexing are unaffected by
the error.**’

Geographic Designations in Party Names. In
McLarry v. Studebaker Bros. Co.,**® the judgment
and abstract of judgment were in favor of
"Studebaker Bros. Company of Texas" but
indexed under "Studebaker Bros. Company".**®
Held the variance was such that the index failed to
adequately apprise persons searching the judgment
records of the true name of the judgment
creditor.*® The judgment lien failed to attach.**
But in Texas Bldg. & Mortgage Co. v. Morris,**
a judgment describing the plaintiff alternately as
"Guaranty Bond State Bank" and "Guaranty Bond
State Bank of Tomball, Texas" was adequately
indexed as "Guaranty Bond State Bank of
Tomball".*?

Misspelled Party Names. A misspelled party
name will generally not cause the index to fail if
the misspelled name is idem sonans (sounds the
same) as the correct name.*** It is a question of
whether a person of ordinary intelligence would
be misled by the name as written.”® Thus a
judgment in favor "Webb-Freyschlag Mercantile
Co." was adequately indexed as "Webb-Frey
Schlog Mer. Co." and "Webb-Freyschlog
Mercantile Co.".?® In Schneider v. Dorsey,**’ the
index substantially complied with the statute
although falling outside idem sonans rule when
"M. Schneider & Bro." was indexed
"M. Schnerder & Bro."*?® It was doubtful under
these facts that anyone was misled by the error.*?

Abbreviated Party Names. In indexing party
names, reasonable abbreviations may be used if
not likely to lead to confusion.*® Thus "First City
Bank of Highland Village" was correctly indexed
as "First City Bank HV".*** "North Texas Trust
Company" could be indexed as "N. Tex. Tr.
Co.",*2 and "Webb-Freyschag Mercantile
Company" could be indexed "Webb-Frey Schlog
Mer. Co.".**®* In New England Loan & Trust Co.
v. Avery,®* multiple judgments were indexed
against the same judgment debtor.”®® It was
acceptable to use "ditto" marks immediately below
the first entry of the defendant's name to index
subsequent judgments against the same
defendant.**®

Surplusage in Party Names. Surplusage inan
indexed party name not calculated to mislead or
confuse will not cause the lien to fail. In Bowles
v. Belt,*” marginal notations by the clerk in the
index were not part of the index and did detract
from the effectiveness of the index.**® In Willis v.
Downes,** a judgment against "R.L. Douglas" did
not fail when after the correct name of the plaintiff
in the reverse index the defendant was referred to
as "R.L. Douglas & Co." (the defendant's name
was correctly given in the direct index).*® Held
the addition "& Co." to the defendant's name did
not invalidate the lien.*
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In Semple v. Eubanks,*? a judgment was

awarded to plaintiffs W.P. Darby and T.L.
Cauthen.*?® These plaintiffs did business under
the firm name of Darby & Cauthen although the
judgment was not taken in the firm name.**
However, the judgment was abstracted in the
reverse index “W.P. Darby and T.L. Cauthen
composing the firm of Teague and Ottens”.**
This&rror being surplussage did not invalidate the
lien.

e. Party Designation Must Be Shown in Index

To conform to the statute, the index must not
only correctly name the parties but also correctly
designate them as either a plaintiff or defendant in
the judgment.*” In Reynolds v. Kessler,*®
Reynolds recovered agjudgment against Dennis in
a third-party action.*** However, the abstract, as
indexed, incorrectly showed Reynolds as a partgl
defendant rather than a plaintiff in judgment.**°
This caused the judgment lien to fail .**

3. Indexing the Page of Records Where Abstract
Recorded

The index must reflect the number of the page
in the records in which the judgment is
recorded.”? In Fordyce - Crossett Sales Co. v.
Erwin,*? the index of judgment records
incorrectly reflected that an abstract appeared on
page "34" rather than "340".** Held the abstract
failed to create a lien.*®

4. Date of Indexing
There is no requirement that an index entry be
dated.**®

5. Proof of Indexing

The enforcement of a judgment lien requires
proof that the abstract was properly indexed.*’
The burden of proof on indexing lies with the
judgment creditor.**® No evidentiary presumption
arises from the mere recordation of the abstract
that the clerk properly indexed it.**® The best
proof of indexing is to introduce certified copies
of the applicable pages from the clerk's index
book.*® There is a conflict among the case
authorities whether simply having the clerk certify
that the abstract was properly indexed is adequate
proof of indexing without the production of the
index records themselves.*®*

G. Effect of Opposing Claimant's Actual
Knowledge of the Abstract

The purpose of an abstract of judgment is to
provide notice to subsequent purchasers of the
existence of a lien.*®® However, even if this
purpose is rendered unnecessary by a claimant's
actual knowledge of the abstract of judgment, this
does not relieve the judgment creditor from the
obligation to provide for the correct issuance and
indexing of the lien.*®® No lien arises without the
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registration and indexing required by the statute.“**

Knowledge of the abstract cannot take the place of
a proper abstract.*®> Compliance with the statute
is necessary to the initial creation of the lien.*®

H. Estoppel

Can a litigant be estopped to deny the
effectiveness of a judgment lien even if the
abstract of judgment, as issued and indexed fails
to meet statutory requirements? In re Davis,*’
leaves open this possibility although estoppel was
not raised by the facts of that case.*®®

I. Clerk's Errors

It avails nothing for a judgment creditor to
assert that any failure in the issuance, recording, or
indexing of the abstract resulted from an error of
the clerk of the issuing court. It is the judgment
creditor's responsibility to make sure that the clerk
abstracts the judgment properly.**®

1. EFFECT OF A JUDGMENT LIEN

The effect of recording a validly issued,
recorded, and indexed abstract of judgment is to
fix a lien upon all of the judgment debtor's (1) real
property, (2) located in the county where the
abstract is recorded, (3) subject to the lien,
(4) which the judgment debtor owns when the
judgment is recorded, or (5) acquired thereafter,
(6) during the life of the judgment record.*”

A. Lien Attaches to Real Property Only

A judgment lien attaches to real property
only.**" This means an interest in real property
capable of assignment and subject to execution.*"
The lien will not attach to rents, issues, or profits
from real estate.*”

1. Improvements
A judgment lien encumbers improvements

permanently attached to the tract to which the lien
has attached.*™

2. Mineral Interests

A royalty interest is real estate to which a
judgment lien will attach.*”> However such a lien
cannot each the rents, issues, and profits
therefrom.*’®

Likewise the judgment debtor's interest in an
oil and gas lease, being a determinable fee in oil
and gas in place, is real estate to which a judgment
lien will attach.*”” But as oil and gas is produced,
it loses its character as real property and becomes
personalty.*”® The judgment lien will not follow
into the severed oil and gas or its proceeds.*”® The
judgment lienholder may not necessarily be
entitled to hold up production on the lease to
prevent the conversion of oil and gas in place into
severed minerals.*®
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3. Liens

In South Texas Lumber Co. v. Nicoletti,*®* a
creditor claimed a judgment lien had attached to a
mechanic's lien note and unforeclosed lien in the
hands of the judgment debtor.”®* Held that
vendor's lien notes and mechanic's lien notes were
personal property.*®* Nor could the abstract attach
to the supporting mechanic's lien because the
judgment debtor had not foreclosed it.*** Likewise
in P.J. Willis & Bros. v. Sommerville,*®* Dennis
Carwin sold certain property to J.H. Stone and
W.W. Dickey by deeds dated October 1882.%
The deeds reserved a vendor's lien in favor of
Carwin to secure the payment of vendor's lien
notes given in part consideration for the
property.”” P.J. Willis & Bros. obtained and
abstracted a judgment in 1896.“® Held the
judgment lien did not attach to Carwin's lien
against the property.*® Moseley v. Evangelical
Theological College,”® determined that an
abstracted judgment will not attach to an
unforeclosed deed of trust lien.*** However, if the
judgment debtor is the successful bidder at the
trustee's sale the lien could attach.**? In Sugg v.
Mozoch,** a judgment lien did not attach to a deed
of trust lien notwithstanding that the lien had been
judicially foreclosed by Sugg putting the
mortgagee in possession of the property when the
judgment lien was filed but before the actual sale
of the property had occurred.**

4. Preemptive Rights

In Bourn v. Robinson,** a judgment creditor
sought to enforce a judgment lien against the
defendant's preemptive rights to purchase school
land prior to completion of the 3-year occupancy
period.”*® Held the debtor's right in the property
was a mere chattel until completion of the
occupancy period - a simple contract to perform
conditions (aside from the payment of the
purchase Price) and thereafter demand conveyance
of title.**” As such, the debtor's interest did not
constitute a freehold interest in real estate to which
the judgment lien could attach.**®

5. Sales Proceeds

A judgment lien generally does not follow
into the proceeds generated from the sale of a real
estate interest to which it has attached. In Donley
v. Youngstown Sheet & Tube Co.,** a judgment
lien attached to the royalty interest of the debtor.>®
Sohio paid proceeds from the production of this
royalty interest into the registry of the Court.>®
Held the judgment lien did not follow these
proceeds which did not constitute real estate.*®
Similarly, in Reisberg v. Hubbard,*® the proceeds
from the sale of the debtor's house paid into the
registry of the court were personal property to
which the judgment lien could not attach.**

A different result in Pearson v. Teddlie,
when a deed of trust superior to the judgment lien

505

00049530.WPD

13

was foreclosed generating surplus proceeds.*®®

Held the abstracted lien attached to the surplus
sales proceeds into the hands of the trustee.®”
Such attachment, however, does not become
effective until 6 months after the sale of the
homestead property.*®

B. Lien Attaches Only to Judgment Debtor's
Real Property in County of Recordation

Abstracts of judgment from one judgment can
be filed in multiple counties.®®® Each constitutes
a lien on the judgment debtor's non-exempt
property in the county of recordation.”® Each
recorded abstract, whether recorded in different
counties or in the same county creates an
independent lien.>** When filed, recorded, and
indexed at different times the duration and other
aspects of each is different.>'

C. What Property is Subject to Judgment
Lien?
1. Judgment Debtor's Property

As a general rule, a judgment lien will attach
to all of the judgment debtor's property located in
the countsy where recorded or thereafter
acquired.”™ There must be a "match" between the
judgment debtor and the record title owner of the
property against whom the lien is sought to be
enforced. In Mclintire v. Sawicki,”** a judgment
was entered, abstracted, and indexed against
"Frank Munger".®* The correct name of the
defendant was "Frank Monger".>*® The title to his
real property was held in this name.*” Held the
abstracted judgment against "Frank Munger"
failed to attach to the real property of "Frank
Monger" >

a. Homestead

The recordation of an abstract of judgment
creates no enforceable judgment lien against a
debtor's homestead.** There is some
disagreement among the cases on the affect of
recording an abstract while the property is
homestead. The best supported view is that the
lien cannot attach so long as the property remains
homestead.*? However, there is some
controverting authority that the lien attaches while
the property is homestead but cannot be enforced
until the homestead status of the property
ceases.””

In Tarrant Bank v. Miller,*”? homeowners
sued Tarrant Bank for slander of title when the
bank refused to partially release its judgment lien
as to their homestead.’® Tarrant Bank defended
that the bank's abstracted judgment created no lien
against the homestead therefore could not, as a
matter of law, cloud the homeowners' title.5*
Held for the homeowners in the amount of
$21,000.00. The lien did not need to be valid to
create a cloud on title.’®



Texas Abstracts of ]IldngnT and ]udgmpnt | iens

Using the same reasoning, the Fifth Circuit in
Matter of Henderson®® allowed a debtor to avoid
an abstract of judgment affecting his rural
homestead.>”” Under Section 522(f)(1) of the
Bankruptcy Code, a debtor is entitled to avoid a
judgment lien if it "impairs" the debtor's exempt
property.®® The Fifth Circuit determined that
while the judgment lien was unenforceable against
the homestead, its practical effect was to create a
cloud on title making it difficult for the debtor to
obtain title insurance.”

A 1995 Attorney General's Opinion
considered the effect of recording an abstract of a
valid, non-dormant, and undischargedjudgoment in
light of the Tarrant Bank decision.® The
opinion, like Tarrant Bank, concluded that an
abstracted judgment does create a cloud on the
debtor's title to his homestead.®*!
Notwithstanding, the existence of a cloud on title
does not give the debtor a cause of action to have
the cloud removed without a reasonable
apprehension of injury caused by the cloud.’** As
aresult, no suit to remove the abstract of judgment
will lie unless (1) the creditor attempts a seizure of
the property or (2) the debtor attempts to sell the
homestead and the sale is thwarted by the
abstract.”* A judgment creditor is under no
general obligation to partially release the abstract
"on demand” and give up forever a valuable
potential lien that could later attach to the
homestead tract if its homestead status later
terminates.®® However, a different situation is
presented when the debtor shows the property is
under contract for sale, the title company will not
issue a policy on the property without a partial
release of the judgment lien, and the property has
remained the debtor's homestead continuously
since the abstract was filed.*® Faced with a
definite sale of the homestead tract held up by the
abstracted judgment, the creditor should partially
release the abstract conditioned upon the sale
closing.*®

The 1995 opinion also considered and
rejected the idea that the filing of an abstract
constitutes a slander of title. Slander of title
requires the publication of false and malicious
words in dispara%ement of title causing the
plaintiff damages.”® A duly recorded abstract
makes no false statement and does not of itself
assert any claim of lien on the homestead.>*®
Likewise, a refusal to partially release an abstract
"on demand" is not a false claim of a lien against
homestead.®® If the creditor has any duty to
mitigate the effect of the abstract it would be at
most a duty to disclaim any Eresent lien not to
waive a potential future lien.>*

Effect of Recording Abstract Before
Establishment of Judgment Debtor's Homestead.
A judgment lien may attach to property before it
becomes homestead.”* An abstract recorded
before the establishment of the debtor's homestead
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on the tract is not affected by the homestead
claim.>* The debtor takes his homestead interest
subject to the judgment lien.>*

Effect of Termination of Judgment Debtor's
Homestead. If an abstract of judgment is filed
while a property is homestead and then the
property ceases to be homestead but is still owned
by the Judgment debtor, the judgment lien will
attach.®* In such cases, the judgment lien arises
as if it were recorded on the date that the property
ceased to be homestead.>*

Effect of Purchase of Homestead After
Abstract Filed. If a judgment debtor purchases a
homestead property after an abstract is recorded,
the homestead character attaches to the property
simultaneously with its acquisition in preference
to the existing judgment lien.>*® Thereafter, so
long as it remains homestead, the property is
protected against the judgment lien rendered
before the debtor acquired the property.>*’

Effect of Sale of the Judgment Debtor's
Homestead After Abstract Filed. Generally, a
subsequent purchaser of homestead will be
entitled to assert their predecessor's homestead
protection against prior judgment lienholders.>*®
This enables the SPurchaser to take free of a prior
judgment lien.>*® There is a dispute among
authorities over whether a prior lienholder's
interest may attach if there is a gap in time
between the sale of the homestead and the
recordation of the buyer's interest.>® In Intertex,
Inc.v. Kneisley,* a debtor sold homestead subject
to an abstracted judgment. The buyer failed to
record the deed for 5% months.>*? Held this gap in
recording the buyer's interest allowed the prior
judgment lien to attach to the property.>?
However, in U.S. v. Johnson,*** the Fifth Circuit
refused to follow Intertex on similar facts.*
Finding that the Intertex ran counter to the
overwhelming weight of Texas authority, the
Court noted that alienation is complete on
conveyance not recordation.®*® The strong policy
of protecting homesteads from judgment liens
would be gutted by strict adherence to Intertex.>’
There is inevitably some gap between the
execution of a deed and its recordation.>®

Effect of Death of Judgment Debtor. If the
homestead has not been abandoned or terminated
during the life of the judgment debtor such that the
judgment lien has never attached, upon the death
of the debtor the property vests in the debtor's
heirs or devisees free of the abstracted judgment,
subject to administration and payment of the
decedent's debts.>*

The homestead is not even subject to
administration and payment of the judgment
debtor's debts if (1) the estate is insolvent and
(2) the debtor is survived by a spouse, minor child,
or unmarried adult child living with the family.>*
On satisfaction of these conditions, the homestead
descends to those entitled to inherit it free from




Texas Abstracts of ]IldngnT and ]udgmpnt | iens

the claims of creditors.*®* This is true whether the
homestead claimant dies testate or intestate.>®? In
contrast, when the decedent leaves no surviving
spouse, minor child, or unmarried adult child
residing with the family, the homestead property
descends subject to administration and payment of
the debts of the judgment debtor.*®

This right to have the homestead descend free
of debt is triggered immediately and is fixed at the
death of the decedent. Post mortem events have
no effect on the property descending free of
debt.>®* Once the homestead passes free of a debt,
it never became subject to that debt.>*® For
example, if an insolvent homestead claimant dies
leaving constituent family members, the family's
subsequent sale or abandonment of the homestead
has no effect on the property descending free of
debt.>® Likewise, the proceeds from the sale of
that homestead are free from the claims of the
decedent's creditors.>®

The right to have the homestead property
descend free of the debts of the deceased
homestead claimant is not degendent on any right
to occupy the homestead.®® Thus, one who
inherits the decedent's homestead receives the
property free from debt even though the
beneficiary benefitting from the rule may have no
immediate right to occupy the property.®

In National Union Fire Ins. Co. v. Olson,*”
an insolvent debtor died survived by an adult son
and a minor daughter neither of whom lived with
the debtor.® Before and after the decedent's
death, the minor daughter lived with a guardian
who did not assert any right to occupy the
homestead.>”? The decedent's will left the property
to his adult son.°” Held the property passed to the
adult son at death free of an abstracted judgment
against the decedent.>”* The mere existence of a
minor child at death caused the property to pass to
the son free of debt.>” There was no requirement
that the minor child have resided with the
decedent before death or that the child intend to
occupy the property after the decedent's death.>®
The exempt nature of the homestead was not
dependent on the surviving constituent family
members actual use of the property.>”’

b. Judgment Debtor's Property Under
Administration/ Litigation/in Trust

Probate Administration. The status of a
judgment creditor's claim is fixed at death.*”® A
judgment rendered before the debtor's death ceases
to have the force of a judgment at death and
becomes merely a claim to be presented in the
administration of the estate.>”® The judgment loses
its lien acquiring vitality upon the death of the
judgment debtor.>® Thus, the judgment creditor
cannot improve his status outside the estate
administration by filing an abstract of judgment.>®

If the judgment debtor is the beneficiary of an
estate, the judgment lien attaches to the judgment
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debtor/devisee's interest at the death of the
decedent and during the administration of the
estate.®® However, the lien is subject to the
administration of the estate.® The personal
representative of the estate holds legal title and a
superior right to possess estate property and to
dispose of it as necessary to pay the debts of the
estate.® If the estate representative exercises this
dispositive power, the sale divests the judgment
debtor of his interest in the property and
extinguishes the judgment lien.%®

Guardianship.  If a guardian has been
appointed for the judgment debtor, an abstract of
judgment cannot attach a lien against the debtor's
property. >

Receivership. If an abstract of judgment is
filed while the debtor's property is in a
receivership, the filing is not void but attaches
only upon the judgment debtor's resumption of
possession of his property.®®” In Semple v.
Eubanks,®® a judgment lien attached to the
judgment debtor’s property before the debtor’s
property was placed into a receivership.”® The
subsequent receivership did not destroy the effect
of the judgment lien.>® The receiver was required
to first satisfy the lien out of the lands in his
possession.*** But in Baylor University v. Chester
Sav. Bank,”® an abstract of judgment was
ineffective when recorded after the application for
the appointment of a receiver for the judgment
debtor’s assets had been filed but before the
receiver was actually appointed.®® Under Texas
law, the appointment of the receiver related back
to the date of the application for the
receivership.®*

Express Trust. When legal title to land is in
the hands of a trustee to serve the requirements of
an active trust, a judgment lien against the
beneficiary does not attach to the property.*® In
In re Goff,>* Elbert and Gloria Goff established a
self-settled retirement (Keough) trust with
spendthrift provision for which the Goffs were the
sole beneficiaries.>®" Held a judgment lien against
the Goffs did not attach to land held by the trust
for the benefit of the Goffs.*® While the
spendthrift provision of the self-settled trust was
void, this did not render the entire trust void.>*°
Because the trust was valid, the Goffs held only
equitable title to the property to which the
judgment lien did not attach.”®  But see
Woodward v. Jaster,®® where Kenneth
Woodward, an attorney performed services for
Terry Streza the beneficiary of a spendthrift
testamentary trust, created by the will of Genelda
Jaster.®? When Streza failed to pay, Woodward
recovered and abstracted a judgment against the
trust and trustee. Held the judgment lien attached
to trust property subject to the administration of
Genelda Jaster's estate.®®

Assignment for Benefit of Creditors. Upon
an assignment of the debtor's property for the
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benefit of creditors, the power to fix a lien on the
debtor's property ceases.®®

Bankruptcy. The automatic stay of a
bankruptcy prevents any act to create, perfect, or
enforce any lien against the property of estate to
collect a pre-petition debt.®®

Property Subject to Trespass to Try Title
Action. TEX.PRoOP. CODE ANN. § 22.003 provides
that "[a] final judgment that establishes title or
right to possession in an action to recover real
property is conclusive against the party from
whom the property is recovered and against a
person claiming the property through the party bl}/
a title that arises after the action is initiated."®"
This provision has been construed to insulate the
subject property from a judgment lien against a
party to the suit if filed after the suit is initiated.®’
A suit is "initiated" for the purposes of this rule
after the judgment debtor has been served in the
trespass to try title suit.®

c. Unrecorded Interest of Judgment Debtor

A judgment lien will attach to whatever
interest the debtor has in non-exempt real estate
even if that interest is not of record.*® For
example in Baker v. West,"® Mollie Baker
abstracted a judlgment against E.B. Ramsey on
July 14, 19155 On May 1, 1920, Ramsey
acquired two lots in Houston by deed not recorded
until March 26, 1925.°2 Held the abstract
attached on May 1, 1920, the date of the deed into
Ramsey.®® It is immaterial whether or not the
judgment debtor's interest appears of record.®**

While a judgment lien may attach to an
unrecorded interest, the judgment lienholder can
attain no greater title to the property than the
debtor. The judgment lien, like the debtor's
unrecorded interest, may be inferior to the claim
of an innocent purchaser without notice of the
debtor's interest.”™

d. Equitable Interest of Judgment Debtor

The cases are not in accord whether a
judgment lien will attach to the mere equitable
title of the judgment debtor in real estate. The
majority of authorities have concluded that a
judgment lien does not attach to such an equitable
interest.”® In Adam's v. Impey®’ and Sugg v.
Mozoch,”® held a judgment lien could not attach
to property in which the judgment debtor was the
beneficial owner but for which legal title was held
by a third party.®*® In In re Goff,°® the debtors
held property in the name of a self-employed
retirement trust (Keogh plan) of which the debtors
were the sole beneficiaries.® The trust had a
spendthrift clause providing that the assets of the
trust were not subject to garnishment, attachment,
levy, etc.”? Citizens National Bank contended
that its judgment attached to the property because
the trust was void as a self-settled spendthrift
trust.®® Held that the effect of a self-settled
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spendthrift trust was to render the spendthrift
clause ineffective allowing creditors to reach
property of the trust by garnishment.®** However,
this did not cause the trust to fail for other
purposes.®® Because the trust was effective, the
debtor held only equitable title to the property.®®
The judgment lien failed to attach.®?’

However, an opposite result in Donley v.
Youngtown Sheet & Tube Co.,°® where the
judgment debtor took ownership of a royalty
interest as "E.H.R. Sabens, Trustee".*® Evidence
showed that Sabens individually was the
beneficial owner of one-half of the royalty
interest.** Held the judgment lien attached to that
part of the rob)éalty beneficially owned by Sabens
individually.®*

e. After-Acquired Property of Judgment Debtor

A judgment lien will attach to non-exempt
real property acquired by the debtor after the
abstract is recorded.5®

Effect if Judgment Creditor Later Acquires
the Property by Devise. When a judgment debtor
acquires property by devise, the title to the
property is said to vest in the debtor devisee
immediately upon the death of the testator.®®
Consequently, a judgment lien against the devisee
will attach to the devised property immediately
upon the death of the testator, subject however, to
the administration of the estate.’®* In Woodward
v. Jaster,®® Woodward recovered and abstracted
a judgment against a trust created for the benefit
of Terry Jaster (the “Trust”).®® The will of
Genelda Jaster devised certain property to the
Trust.®®”  The property was sold by the
Administrator of Genelda Jaster’s estate to
Sullivan to pay certain debts of the estate.®*® Held
the judgment lien on the property did not follow
the property into the hands of Sullivan.®*® Until
the administrator had paid all of the debts of the
estate and distributed the estate property, the
devise to the Trust did not vest legal title in the
Trust.*®  When the property was sold by the
administrator to pay debts of the estate, the sale
divested the Trust of its interest in the property
and extinguished the judgment lien.**

Effect of Vendor's Lien Given By Judgment
Debtor to Acquire Property. A judgment lien
attaches to any after-acquired property of the
judgment debtor subject and inferior to any
vendor's lien or superior title retained by the
vendor of the property when sold to the judgment
debtor.*? In Baker v. West,**® Mollie Baker
abstracted a judgment against E.B. Ramsey on
July 14, 1915.* On May 1, 1920, L.E. Norton
conveyed two lots in Houston to Ramsey by
several general warranty deeds reserving a
vendor's lien and superior title to secure the
payment of notes financing the purchase price.**
On the date of this transaction, the Mollie Baker
judgment lien attached to the two lots subject to
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the vendor's lien and superior title of L.E.
Norton.%

The vendor's lien is superior to the judgment
lien even if not immediately placed of record by
recordation of the deed into the judgment debtor
(retaining a vendor's lien)® or deed of trust
evidencing same.®*®

f.  Fraudulent
Debtor

In York v. Robbins,®® T.P. Adams quit
claimed a tract to B.L. York in fraud on Adam's
creditors.®® Held this transaction was binding on
the parties to vest legal title in York.®* This
rendered the property subject to an abstracted
judgment against York.®%

Conveyance Into Judgment

g. Fraudulent Conveyance Out of Judgment
Debtor

A judgment creditor cannot be deprived of his
legal right to enforce the collection of his
judgment against the lands of the debtor by a
fraudulent conveyance made to hinder, delay, or
defraud the creditor, even though the conveyance
is made prior to the entry of judgment and filing of
an abstract of judgment.®** Under former law, the
fraudulent transfer was void as to the judgment
creditor.®* The judgment lien attached to the
transferred Eropertyjust as though no transfer had
been made.®® However, with the adoption of the
Uniform Fraudulent Transfer Act (TEX. Bus. &
CoMm. CoDE ANN., Chapter 24), this concept has
changed.®® Fraudulent transfers are no longer
considered void but avoidable.®’

In Texas Sand Co. v. Shield,**® Donald Shield,
et al brought suit against Elgean Shield and
wife.®®® On the date that Elgean received the
notice of the trial date, he conveyed 2,031 acres to
his son by gift deed. The tract was shortly
conveyed by the son to a family corporation never
completely organized.®®® Donald obtained and
abstracted a judgment against Elgean six months
later.®*  The jury determined that the pre-trial
deeds were fraudulent conveyances.®®® Held that
the later judgment lien in favor of Donald, et al
attached to the transferred progerty.663

However, In re Harman,*® determined that
the underpinnings of Texas Sand have been altered
by the adoption of the Uniform Fraudulent
Transfer Act.°® Fraudulent transfers are no longer
void but avoidable.®®® When a fraudulent transfer
occurs, legal title no longer remains with the
debtor allowing the jJudgment lien to automatically
attach.®®” Under current Texas law, procedurally
the judgment debtor must either bring an
avoidance action or request a court order allowing
execution on the transferred property.®®®

Limitations on Suit to Set Aside Fraudulent
Conveyance Not Applicable to Judgment Creditor.
Normally a suit to cancel a fraudulent conveyance
is barred by a four-year statute of limitations (or
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within one-year after the transfer could have been
reasonably discovered).®® Certain dated
authorities determined that, after a judgment lien
had been obtained, the judgment creditor was not
limited to the remedy of a suit to cancel and
reverse a fraudulent conveyance.®” The judgment
creditor could simply choose to foreclose a
judgment lien against the transferred property
even after the limitations period had expired for a
suit to set aside a fraudulent conveyance.®™

For example, in Texas Sand Co. v. Shield,®"
the debtors fraudulently transferred all of their
property to their son and then to a family
corporation in March 1954 on the eve of trial.*”
The plaintiff recovered and abstracted ajudgment
against the debtors in September 1954.5"* After an
appeal, the judgment was affirmed.®” In February
1959, the plaintiff instituted suit to set aside the
1954 conveyances and to foreclose the judgment
lien.6® Held that the four-year limitations period
to suit to set aside a fraudulent conveyance did not
bar the suit to foreclosure the judgment lien.®”’
The defendant ‘s fraudulent conveyance was
wholly void as to the judgment creditor the same
as if no transfer had been made.®”® The judgment
lien could be foreclosed even though a
conventional action to set aside the fraudulent
conveyance was barred by limitations.5”

Whether the same result would occur under
current Texas law is highly suspect. In re
Harman®® determined that subsequent to the
adoption of the Uniform Fraudulent Transfer Act
(TeX. Bus. & Com. CoDE ANN., Chapter 24) that
fraudulent transfers are no longer void but
avoidable.®® When a fraudulent transfer occurs,
legal title no longer remains in the debtor allowin
the judgment lien to automatically attach.®
Under current Texas law, procedurally the creditor
must bring an action under the Uniform
Fraudulent Transfer Act to avoid the transfer or
request the court to allow execution against the
transferred property.® Judgment liens may no
longer be exempt from a limitations claim under
the Uniform Fraudulent Transfer Act.®®

Limitations on Suit to Recover Real Property
(Adverse Possession) are Also Applicable to the
Judgment Creditor. The judgment creditor should
also be very concerned about the limitations
periods for adverse possession found at TEX. Civ.
PRAC. & REM CODE ANN. Chapter 16,
Subchapter B. The operation of these limitations
statutes may also result in making the judgment
lien unenforceable. Refer to IV(F) infra.

h. When Judgment Debtor is the Personal
Representative of an Estate

In Moseley v. Evangelical Theological
College,”™ Annette Moseley recovered and
abstracted a judgment against "Emma C. Short, as
independent executrix under the will of U.F.
Short".*® Held no judgment lien attached to
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property later acquired by Emma C. Short in her
individual capacity.®” Emma C. Short, as
executrix, was a separate juristic person from
Emma C. Short, individually.®®

2. Property Belonging to Parties Other Than
Judgment Debtor

As a general rule, a judgment lien fixes a lien
only on lands in the hands of the judgment debtor
not against Eroperty of persons not a party to the
judgment.®® However, there are some notable
exceptions to this rule.

a. Purchasers From Judgment Debtor

After judgment lien has attached to a
property, a later purchaser of the property is
charged with notice of the lien and takes title to
the property subject to the lien. (although without
personal liability to the judgment creditor).®®

Effect of Improvements to Property By
Vendee of Judgment Debtor. If a vendee from the
judgment debtor makes improvements to the
property, the judgment lien will attach to those
improvements if from their nature and
construction the improvements became part of the
realty.®* The improvements create no equity of
reimbursement if the judgment lien is later
foreclosed.®? However, the improvements may be
removed if they can be removed without injury to
the land or improvements existing when the land
was conveyed by the judgment debtor.®*

Effect of Vendee's Assumption of Judgment
Debtor's Purchase Money Indebtedness for the
Property. A judgment lien may in some cases be
inferior to an existing vendor's lien against the
property in the hands of the judgment debtor.®*
Several cases have considered the effect of the
judgment debtor’s later conveyance of the property
to a vendee who assumes that existing
indebtedness. In McDowell v. M.T. Jones Lumber
Co.,5% S.J. Thomas owned a tract in Potter County
subject to a lien in favor of First National Bank of
Amarillo formalized by deed of trust filed
December 21, 1900.%%® “An inferior abstract of
judgment in favor of M.T. Jones Lumber
Company was recorded on September 28, 1901.%%
On November 11, 1901, Thomas sold the property
to J.E. McDowell who assumed and paid the
existing debt to the bank without knowledge of the
abstracted judgment.”® McDowell sought to
defeat the judgment lien by claiming he was
subrogated to the bank's superior position by
paying off the bank loan.®*® Held the subrogation
doctrine did not apply.” McDowell's assumption
of the superior lien extinguished it and placed
McDowell in same position as if Thomas had paid
off the loan before conveying the property.™
McDowell took the property subject to the
judgment lien.”®

A different result in Harrison v. First Nat’l
Bank of Lewisville.”® In Harrision, the judgment
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debtors borrowed money on their homestead on
April 28, 1916 (through a convoluted transaction
amounting to a pretended sale).” Prior to the
loan, two abstracts of judgment had been filed by
judgment creditors. These judgment liens failed to
attach to the property due to the homestead nature
of the tract.’™ Harrison paid off the “loan” at the
request of the borrowers on that same day,
April 28, 1916, and took an assignment of the lien
securing it.”®  The judgment debtors later
abandoned the property on May 28, 1917,
allowing the judgment liens to attach.””” On
July 6, 1917 the judgment debtors conveyed the
property to Harrison in an apparent deed in lieu of
foreclosure.”® Held that Harrison was subrogated
to the prior position of the April 28, 1916 lien.”
Harrison did not assume the note as part of the
purchase of the property.”® Rather, Harrison
essentially refinanced the original mortgage
without intending to be an outright purchaser of
the property.™  The later deed in lieu of
foreclosure from the debtors did not destroy the
priority of the refinanced vendor’s lien.”?

b. Community Property Interest of Spouse of
Judgment Debtor

In Carlton v. Estate of Estes,’** the Supreme
Court concluded that under TEX. FAM. CODE ANN.
§ 5.61(c), (d) (now Tex. FAM. CoDE ANN. §
3.202(c), (d)) that a spouses community property
interest in property subject to joint management,
control, and disposition could be reached to satisfy
liabilities of the other spouse without joinder of
both spouses in the suit.”** As a result, an abstract
of judgment against one spouse fixes a lien against
the entirety of a community property parcel
inclusive of the community interest of the other
spouse.”

c. Separate Property Interest of Spouse of
Judgment Debtor

A judgment lien will not attach to the separate
property interest of a spouse of the judgment
debtor.™®

d. Unrecorded Conveyances/ Liens to Third
Parties

In some cases, a judgment lien will attach to
the property of a third party even if the judgment
debtor conveyed the property prior to the
recordation of the abstract of judgment. TEX.
PrRoP. CODE ANN. § 13.001(a) provides:

(@ A conveyance of real property or an
interest in real property or a mortgage or
deed of trust is void as to a creditor or to
subsequent purchaser for valuable
consideration without notice unless the
instrument has been acknowledged,
sworn to, or proved and filed for record
as required by law.
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This provision has been interpreted to provide that
the lien of a judgment creditor takes precedence
over a prior unrecorded deed or deed of trust
executed by the judgment debtor unless the
judgment creditor has notice of the unrecorded
instrument at or before the time the lien was fixed
on the land.”™" In Gibraltar Sav. Ass'n v.
Martin,”*® the judgment debtor, Charles Floyd,
conveyed all of his % undivided interest in a
property to J.D. Martin by deed dated
November 24, 1981.”*° On September 14, 1986,
Gibraltar Savings Ass'n. recorded an abstract of
judgment against Floyd.” Floyd's deed to Martin
was later recorded on October 30, 1987.”*" Held
the Gibraltar's judgment lien was superior to the
claims of Martin under the unrecorded deed."*

In Olivares v. Nix Trust,’® the Nix Trust
obtained a judgment against Jose Olivares on
November 24, 1975 which was abstracted on
March 15, 1976.* On December 2, 1975, a date
between the date of the judgment and the date it
was abstracted, certain tracts belonging to Olivares
were foreclosed on at a substitute trustee’s sale
purporting to exercise a power of sale in
preexisting deeds of trust.””® Substitute trustee’s
deeds for these sales were placed of record on
January 5, 1976.”° However, the deeds of trust
supporting the substitute trustee’s sale were never
placed of record.”” Held the abstract of judgment
was superior to the rights of the purchaser at the
substitute trustee’s sale.””® At the time that the
abstract of judgment was recorded, legal title to
the property was in the name of Olivares with no
liens of record.”®

Reqistration Statute Will Not Apply Unless
Record Title is in Judgment Debtor When
Abstract Filed. In some cases, there may be no
recorded conveyance either into or out of the
judgment debtor at the time that the abstract is
filed. For examg)le in Lewis v. San Antonio Belt &
Terminal Ry.,” the property was involved in a
series of sales: (1) L.A. Dolan sold to H.E.
Hildebrand by deed dated November 15, 1913 and
recorded on August 16, 1915; (2) H.E. Hildebrand
sold to Thomas A. Reynolds by deed dated July 7,
1914 and recorded August 16, 1915; and
(3) Thomas A. Reynolds sold to San Antonio Belt
& Terminal Ry. by deed dated July 22, 1914 and
recorded on March 3, 1915.”*! An abstract of
judgment was_recorded against Hildebrand on
July 20, 1915.”? Held the recording statute did
not allow the judgment lien to attach to the
property even though the deed out of Hildebrand
was unrecorded when the abstract was filed.”
The rule allowing a judgment lien creditor to
prevail over an unrecorded deed is inapplicable
unless record title is in the judgment debtor at the
time that the abstract is filed or thereafter.”* The
indexing of a judgment does not create a lien on
property not then apparently belonging to the
judgment debtor.”® Because Hildebrand was not
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the record owner of the property when the abstract
was filed, the abstract created no lien on the
property.”®

Similarly, in Steele v. Harris,”" Steele
purchased certain property on January 7, 1927.
He conveyed the property to his brother on the
same day.”® Neither the deed into or out of Steele
was recorded until June 30, 1927.7*° On June 18,
1927, Harris abstracted a judgment against
Steele.” Held that the abstract of judgment did
not attach to the property.”* When the judgment
debtor does not have record title to the property,
the only interest to which a lien will attach is the
actual interest that the debtor had in the property
at the time that the judgment was abstracted.’*

Notice. A judgment lien creditor will not
prevail over an unrecorded conveyance of which
the judgment creditor had notice.”® Notice may
be actual™* or constructive and generally consists
of anything which, if reasonably pursued, would
acquaint the creditor with the unrecorded
conveyance.’* The burden of proving that the lien
creditor had notice is upon the party claiming
under the unrecorded deed.”®

The time that is examined to determine if the
lien creditor had notice of the unrecorded
conveyance is the time that the abstract of
judgment was recorded and indexed.”” Notice
later acquired is irrelevant to this inquiry.”® In
Bova v. Wyatt,"® George W. Dixon deeded
50 acres to his sister Cumire Bova on March 23,
1929.®  The deed was not recorded until
November 18, 1937. Marine Bank and Trust
abstracted a judgment against Dixon on
February 10, 1937 having no notice of the deed to
Bova.” When Bova learned of the intended
execution sale of the property, she notified the
Sheriff of her interest in the property.™* However,
this notice, coming after the abstract of judgment
was filed, was ineffective to prevent the judgment
lien from being superior to her interest in the
property.’*

Open possession by the party claiming under
the unrecorded deed or that party's successor or
tenant is generally sufficient to impart notice of
the unrecorded instrument.”™ Actual possession is
prima facie evidence of ownership and title.”®
The judgment creditor must make an investigation
of any possession of the property and inquiry of
the possessor as to the nature of the claim under
which he holds.” In Rodriguez v. Buckley,”® the
judgment debtor sold his property to Pena by
unrecorded conveyance.”™ At the time the
judgment was abstracted, Pena had entered into
possession of the tract and made improvements to
the property.”™ Held this was sufficient notice of
the unrecorded conveyance to prevent the
judgment lien from attaching to the property.™ In
Long Falls Realty Co. v. Anchor Electric Co.,"?
possession by judgment debtor's almost wholly
owned corporation was sufficient notice to the
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judgment creditor of an unrecorded conveyance to
the corporation.’®?

However, any possession by a vendee of the
judgment creditor must be open, exclusive,
visible, and unequivocally that of a claimant other
than the Judgment debtor.”® In Von Stein v.
Trexler,”® no notice of an unrecorded conveyance
was given when the vendee fenced the land and
put some lumber on it but never actually occupied
the tract.”®® A similar result in Triangle Supply
Co. v. Fletcher,” where the occupier adverse to
the judgment lienholder maintained no employees
or structures on the pro;aerty.768 A different result
in Newman v. Phalen,” when the vendee under
an unrecorded deed took possession of the tract
through his employees and agent, cultivated the
land, Put in a crop, and built a segregating
fence.”™®

Occupation by the tenant of the vendee is
equivalent to possession by vendee and will
generally impart notice of the unrecorded sale to
a judgment creditor.”* For example in Garth v.
Stuart,””* the property was occupied by a tenant,
George Hunter, at the time that the judgment
creditor filed its abstract of judgment.”? By a
prior unrecorded deed the judgment debtor
conveyed the property to W.C. Persons.”* Hunter,
by this time, had attorned to Persons and begun
paying rent directly to Persons instead of the
judgment debtor.”” Held the occupation of the
property by Hunter was notice of Person's title.””
Even if the lien creditor knew Hunter to be the
debtor's tenant at one time, there was still a duty to
inquire about Hunter's present right to occupy the
property.””” A different result in Bowles v. Belt,””®
where evidence showed that the tenant of the
judgment debtor knew nothing of the unrecorded
sale until after the abstract had been filed.””®
Because the tenant had not yet attorned to the new
owner, reasonable inquiry would not have
discovered the unrecorded sale.”

A more difficult problem is presented when
the record title to the property is consistent with its
occupation by the person presently in possession
but that person is actually occupying the property
under an unrecorded conveyance. The authorities
disagree on whether occupation consistent with
record title is sufficient to impart notice of the
unrecorded conveyance. For example, in
Gibraltar Sav. Ass'n v. Martin,”® record title to a
tract showed a joint tenancy between the judgment
debtor and Martin.”® The property was occupied
by Superior Tire under a lease from Martin.®
Although the judgment debtor conveyed all of his
undivided interest in the property to Martin by
unrecorded conveyance, the tenancy of Superior
Tire was no notice of this.”® Possession by one
co-tenant or his lessee gave no notice of an
adverse claim against the record title of the
judgment debtor.”® But see Collum v. Sanger
Bros.,”® where possession by the Elizabeth
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Collum (through tenants) of a tract in which she
had a 1/5 undivided interest was sufficient to put
the judgment creditor on notice that she had
acquired an additional 1/5 interest from the
judgment debtor by unrecorded deed.”®’
Possession by one consistent with recorded title
does not relieve the judgment creditor from
making inquiry of the possessor as to any other
title the possessor may have.”® A lien creditor
will be imputed to have knowledge about the
entire nature and extent of the possessor's claim.™®

What is a "Conveyance of Real Estate™ for
the Purposes of the Registration Statute?. The
operation of the recording statute in favor of lien
creditors is strictly construed.” It operates only
when the unrecorded instrument is a deed (or deed
of trust) that passes a present interest in land.”*
As a result, the cases have concluded that the
statute has no application to an unrecorded
executory contract for the sale of land.”? In Texas
Am. Bank/Levelland v. Resendez,”*® Loveta Alford
owned a lot in Levelland, Texas.”” On
November 17,1980, Alford entered into a contract
for deed to sell the tract to Jesse and Anita
Resendez.”® Resendez completed all payments by
November 10, 1983.7° On February 22, 1984,
Texas American Bank/Levelland abstracted a
judgment against Alford.””” On May 11, 1984, a
deed from Alford to Resendez was recorded.’®
Held that Resendez' performance of conditions of
the contract for deed gave Resendez equitable title
to the property superior to that of Alford and
independent of the legal title acquired by the deed
from Alford.”® Tex. Prop. CODE ANN. §
13.001(c) did not apply to the contract for deed.®
The superiority of this equitable title of Resendez
could be asserted against the bank's judgment lien
even if the bank had no notice of this title when
the judgment was abstracted.®*

In Gaona v. Gonzales,*” Rodolfo Gonzales
recovered and abstracted a judgment against
Rachel Gonzales in Tom Green County.®® At the
time that the judgment was abstracted, Rachel
Gonzales had already entered into an oral
executory contract for the sale of 3 lots to
Gaona.*®  Gaona had commenced but not
completed making the required payments on the
property.®® Held Gaona’s equitable rights in the
property were superior to the judgment lien.®®
However, Rachel Gonzalez’s legal title to the
property was subject to the judgment lien
inclusive of Gonzalez’s right to receive the
remaining payments from Gaona on the executory
contract of sale.®” Rodolfo Gonzales was entitled
to receive from Gaona all remaining payments on
the contract which accrued after Gaona had actual
notice of the judgment lien.®%

e. Equitable Interests of Third Parties
When the legal title to property stands in the
name of a judgment debtor, a judgment lien will
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attach to the property. Notwithstanding, the lien
will fasten only upon that interest in the property
actually owned by the judgment debtor even
though the deed records erroneously disclose in
the debtor’s favor a greater interest in the land
than belongs to the debtor.®® If there are equitable
interests in the property outstanding in third
parties, the judgment lien generally will not attach
to these interests.?’ The equitable rights of these
parties will be protected against a lien directed
against the judgment debtor as owner of legal title
to the property.®* This is true even though the
lien creditor has no notice of the equitable interest
at the time that the abstract is filed.*?

The rationale for this preference in favor of
the outstanding equitable interests of third parties
is that a judgment lienholder is in no sense an
innocent purchaser for value.®** The judgment
lienholder has expended no new value for his lien
position.® If his lien fails, he loses nothing.®
His judgment remains unimpaired in the full
amount.%

Parties claiming upon a theory of equitable
title superior to a judgment lien so as to avoid the
registration statute bear the burden of proof.®*’

Resulting Trusts. A resulting trust may be
implied in law from a transaction where one party
pays the consideration for the purchase of property
(or becomes legally obligated to do so) but title is
taken in another's name (a “purchase money
resulting trust”).8® In such a transaction, the
parties are presumed to have intended that the
named grantee in the deed hold title for the use
and benefit of the person who paid the purchase
price.®”® If the judgment debtor holds legal title to
property, the consideration for which was paid by
a third party, the judgment lien is inferior to the
equitable title held by the person who paid for the
property.®® Thus in Roeser & Pendleton, Inc. v.
Stanolind Qil Co.,*" when Stanolind Oil Co. paid
the purchase price for certain mineral interests the
title to which was taken in the name of the broker,
the judgment lien against the broker was inferior
to the equitable title held by Stanolind.??
Likewise, in Hammett v. Mclintire,*® Munger
purchased property on behalf of Thomas because
Thomas could not quality for a loan.#* Thomas
obligated himself to pay the loan obtained at the
time of purchase although Munger was the only
maker on the note.®”® A resulting trust arose under
these facts giving Thomas equitable title to the
property. This equitable title was superior to the
rights of a judgment creditor of Munger.?2

A resulting trust will also be implied in
situations where a grantor conveys property
without consideration and without intending a gift
(a""gratuitous transfer resulting trust").®*" As with
a purchase money resulting trust, if a judgment
debtor holds legal title to property after such a
gratuitous transaction, an abstracted judgment lien
against the debtor will not attach to the equitable
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title retained by the grantor. In Garrison v.
Citizens Nat'l Bank of Hillsboro,®® J.C. Garrison
conveyed property to his son, J.P. Garrison, in
order to raise money by creating a vendor's lien
note.’* The recited consideration was not paid
nor was any gift intended.®* J.C. Garrison always
retained possession of the tract.®* Held that an
abstracted judgment lien against J.P. Garrison
could not be foreclosed against the property.®

A deed absolture in form but intended as a
deed of trust can also create a resulting trust.®*
Although, this same type of transaction has also
been said to create a constructive trust.?*
Howsoever characterized, the substance is that
equitable title in such cases remains with the
grantor.®*® Thus in Michael v. Knapp,®* a deed
absolute on its face did not subject the property to
a judgment lien against the grantee when it was
actually intended as to secure a loan.®*’

Where a property is purchased by an agent of
another with the agent carrying out the
instructions of the principal, the purchase inures to
the benefit of the principal.®*® A resulting trust
will be img)lied in such a case in favor of the
principal & In Berry v. Chadwick,*° property was
purchased bP/ Chadwick with a loan arranged by
Caruthers.®! The parties agreed that Chadwick
would purchase the tract for the benefit of
Caruthers and convey it to Caruthers at a later
date.®” Held the transaction vested equitable title
in Caruthers which could not be reached by
Chadwick's judgment creditor.3*3

Conveyances Subject to Equitable
Reformation. If a conveyance fails to reflect the
true intention of the parties, equity will reform the
instrument to correct the mistake and speak the
truth.®* This equitable right is not controlled by
the registration statute.* In First State Bank of
Amarillov. Jones,*® W.S. Roberts gave First State
Bank a lien on his property in Clay County with a
deed of trust recorded on December 22, 1911.84
When Roberts made a partial payment on the note,
the Bank agreed to partially release the deed of
trust.%*® However, by mistaken misuse of a printed
form, a full release of the deed of trust was signed
and recorded on May 27, 1912.%*° This mistake
was apparent on the face of the release which
stated that the note had been paid in full but
purported to release only a portion of the
property.®® On October 9, 1912, T.K. Jones
recorded an abstract of judgment against
Roberts.®* When the bank discovered its error, it
filed a new deed of trust reciting the mistake on
October 15, 1912.%2 Held under these facts that
the bank's equitable right to reform the mistaken
release was superior to the judgment lien of
Jones.®* The bank had the superior lien.®*

In Martin v. Cadle Co.®° Cadle Co.’s
predecessor abstracted a judgment against Jack E.
Pratt, Jr. on April 3, 1989.%° Pratt later acquired
an undivided interest (with co-tenant Jack E.
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Pratt, Sr.) in a property subject to a note in favor
of the predecessor of Compass Bank.’” On
May 17, 1997, Compass Bank executed a
complete release of its lien on the propertgl
acknowledging full payment of the note.®®
However, two weeks later, Evelyn Johnstone
conducted a substitute trustee’s sale under the
released Compass Bank deed of trust selling the
property to Jack E. Pratt, Sr.®° One week after
this sale, Compass Bank executed a Transfer of
Lien to Johnstone “in lieu and substitution of” the
earlier Release of Lien of May 17, 1997.%°
Jack E. Pratt, Sr. immediately sold the property to
the Martins who contended that they acquired the
property free of the Cadle Co. judgment lien.®*
Held that the Release of Lien of May 17, 1997
could not be reformed to constitute a Transfer of
Lien.® Unlike First State Bank of Amarillo v.
Jones, the Release of Lien had no apparent
mistake on its face. The release recited that it
gavea comdplete release of lien for full payment of
the note.®* Further, the Martins produced no
evidence that (1) the Release of Lien was executed
by mutual mistake of Compass Bank and Jack E.
Pratt, Jr. or (2) Johnstone actually paid off the
Compass Bank debt entitling her to equitable title
to the property.®®* Under these circumstances, the
Release of Lien could not be reformed to make the
Martins’ title superior to the Cadle Co. judgment
lien.®

In Lewisville State Bank v. Blanton,®® Jack
Blanton acquired a tract belonging to W.H.
Blanton by paying off a deed of trust lien in favor
of Lewisville State Bank.®" By mistake, the deed
from Jack Blanton to W.H. Blanton misdescribed
the property.®® Thereafter, the bank abstracted
judgment against W.H. Blanton.®® A later
correction deed revised the property description.®
However, the bank claimed a superior lien. Held
the equitable right of Jack Blanton to reform the
deed was superior to the bank's abstracted
judgment .t

However, a contrary rule was adopted in
North East Ind. School Dist. v. Aldridge,®”* which
concluded that an equitable right sufficient to
defeat a judgment lien must be equitable title not
the mere equitable right to reform a deed not
absolutely void.®” In this decision, a deed from
Guy Aldridge to W.J. Aldridge dated October 27,
1961 inadvertently left out certain lots intended to
be conveyed.?* A judgment lien was recorded
against Guy Aldridge on January 4, 1965.5> A
later correction deed from Guy Aldridge inserted
the intended legal description inclusive of the
disputed lots.’® Held the judgment lien was
superior to the equitable right to reform the
original deed.®””

Conveyance To Entity Not Legally
Organized. In Payne v. Bracken,®”® Kimbrough
conveyed property to East Texas Qil Corporation
on a date before the charter for the corporation had
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been filed.®® An abstract of judgment was
abstracted against Kimbrough after the
conveyance to the corporation was recorded but
one day before the corporate charter was filed.®°
When East Texas Qil Corporation later sold the
property to Bracken, the judgment. lienholder
claimed an interest superior to Bracken.® Held
the judgment lien was inferior to the interest of
Bracken.®® Bracken could have recovered title
from the corporation on an estoppel theory or bg/
treating the conveyance as a contract to convey.®®

D. Duration of Judgment Lien

A judgment lien continues for 10 years
following the date of recording and indexing of
the abstract.®® However, if the judgment ever
becomes dormant during that 10 year period, the
lien ceases to exist.®®

In Olivares v. Nix Trust,®® a judgment lien
creditor intervened in a condemnation proceeding
against the debtor’s property.®’ At the time that
the intervention was filed and the condemnation
award was deposited with the Court, the
underlying judgment was valid and subsisting.®®
However, prior to the distribution of the
condemnation proceeds, the judgment became
dormant.®®  Held that the dormancy of the
judgment did not effect the judgment lienholder’s
interest in the condemnation proceeds which
vested at the time of the deposit of such proceeds
with the court.®®

1. Can Judgment Lien Be Renewed and
Extended?

TEX. PROP. CODE ANN. 8§ 52.001 clearly
contemplates that an initial and subsequent
abstracts of the same judgment may be filed in a
county.®* IMPORTANT NOTE: Most
practitioners assume that filing a subsequent
abstract before the expiration of the first has the
effect of extending and renewing the original
abstract and that the inception date of the lien will
relate back to the original filing.** However,
there are no authorities supporting this view. A
prior version of the judgment lien statute provided
for the renewal and extension of liens. But
currently there is no express authority for the
renewal of judgment liens.®** Burton Lingo Co. v.
Warren,®*  determined that judgment lien
terminated by expiration of its ten-year term
cannot be extended, but declined to decide
whether an unexpired lien could be "extended" 2%
The court viewed each abstract as an
"independent"” lien, each with its own term and
duration.®® It is difficult to harmonize this view
with the concept of extending and renewing
judgment liens such that the priority of the
extended lien relates back to the original filing.®’

It is clear that there is no necessity to bring a
second action forjudgament in order to issue a new
abstract of judgment.*® So long as the judgment
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is prevented from going dormant, subsequent

absségracts of judgment may be issued to enforce
it.

E. Priority of Judgment Liens

Generally, the priority of judgment liens over
other liens and interests is determined with respect
to the order in which they are created.”®
Ordinarily, a judgment lien will take priority over
a subsequently filed lien or interest.*
Conversely, a judgment lien is subordinate to
conveyances recorded prior to the abstracting and
recording of the judgment.®® McGriff v. Hazle,**
considered the situation where a deed of the
property out of the judgment debtor was recorded
simultaneously with the abstracted judgment.®**
Held theJudgment lien did not attach in the case
of a tie.*

In Yates v. Darby,*® a judgment lien attached
to the debtor’s property after a vendor’s lien
retained in a previous deed was barred by
limitations.*”” The judgment lien created was
superior to the barred vendor’s lien.®® The
subsequent renewal and extension of the barred
lien did not alter this priority.*® A different result
in Hughes v. Hess™ when the judgment lien
attached after the vendor’s lien was apparently
barred by limitations.** However, an unrecorded
extension agreement had actually extended the
viability of the vendor’s lien.®?  Held that the
renewed and extended vendor’s lien was superior
to the judgment lien although the extension was
unrecorded.®*®

1. Establishing the Date That Judgment Lien
Attaches

A judgment lien does not attach until properly
filed, recorded, and indexed.®™ Until these events
occur, the abstract does not attach such that its
priority to competing interests may be
established.™ For example in Belbaze v. Ratto,*'®
an abstract was filed on February 15, 1886 but not
recorded until March 6, 1886."" Held the
judgment lien was inferior to a deed of trust
recorded on March 5, 1886.%% Likewise in Willis
v. Nichols,®*® when an abstract was recorded with
an inadequate index on March 25, 1885 but refiled
with a corrected index on June 28, 1887, it was
inferior to a deed recorded January 1, 1887.%%

2. Priorities Among Competing Judgment Liens
Between competing judgment lienholders
generally the first filed has priority.”? Similarly,
a judgment lien has priority over a subsequently
levied execution/attachment®?? but will be inferior
to a lien created before the abstract was filed.*?

a. After-Acquired Property

An exception to the first to file rule applies to
after-acquired property. Judgment liens perfected
on different dates attach simultaneously to
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after-acquired property.®* Each is of equal

dignity and entitled to a pro rata distribution of
any sales proceeds.*®

Federal Tax Liens. However, a different rule
applies when a federal tax lien has attached to the
property.®® The priority of liens on property to
which a federal tax lien has attached is determined
by federal law.”?” Under federal law regardless of
the after-acquired nature of the property, judgment
liens have a first in time first in right priority.%?®

b. Termination of Homestead

If two or more abstracts of judgment are filed
while the jJudgment debtor's property is homestead
and that homestead is later abandoned or
terminated, it is not the first abstract filed that
takes priority.*® The liens attach at the same time
and are coordinate.®®

Federal Tax Liens. In Frappier v. Texas
Commerce Bank,™ a judgment lien against the
Allens was abstracted in 1986.*2 A federal tax
lien was filed in 1989.°® When a deed of trust
lien superior to both was foreclosed against the
Allens' homestead, the sale generated surplus
claim to the surplus proceeds.” The judgment
lien did not attach to the homestead. Nor could it
attach to the Eroceeds until 6 months after the
trustee's sale.”* Conversely, the federal tax lien
attached to the homestead immediately upon
filing.%%®

F. Effect of Fraudulent Judgment Lien

TEX. CIV.PRAC. & REM. CODE ANN. § 12.002
prohibits a person from filing a document of
record with knowledge that it is a fraudulent court
record or lien claim against real property with the
intent that the document be given legal effect with
the intent to cause physical injury, financial injury,
or mental anguish or distress.®®” A person
violating this provision is liable to each injured
person for the greater of actual damages or
$10,000, together with court costs, attorney's fees,
and exemplary damages.**® In addition, injunctive
relief is available to the injured party and to
specified public officers.®®

G. Effect of “Correction” Abstract of
Judgment
In re Davis™ suggests that the “Relation

Back Doctrine” is inaPpIicabIe to a correction
abstract of judgment.®*** If an initial abstract of
judgment is defective but a subsequent abstract
meets statutory standards, the second filing will
not relate back to the priority of the initial filing.**
H. Does Abstracting Judgment Violate
Automatic Stay in Bankruptcy?

Filing an abstract of judgment is act against
the debtor’s proper'EP/ violative of the automatic
stay in bankruptcy.**
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I.  Does Abstracting Judgment Constitute a
Slander on Title?

In Leslie v. Western Steel Co.,** Western
Steel obtained and abstracted a judgment against
C.E. Leslie.*” Leslie inherited a life estate in a
1/3 interest in certain properties of his deceased
wife.**® The owners of the remaining interest in
the affected tracts claimed that the recordation of
the abstract was a slander on their title.**” Held
that Western Steel had an inherent right to have its
judgment abstracted.*®® Western Steel was under
no duty to issue releases to parties owning an
interest in the property who are not mentioned in
the abstract.®*

I11. ENFORCEMENT OF JUDGMENT LIEN.

A judgment lien may be enforced by two
methods: (1) independent suit to foreclose the
judgment lien or (2) execution sale.*°

A. Suit to Foreclose Judgment Lien
1. Jurisdiction

A district court has jurisdiction to foreclose a
judgment lien.**

2. Necessary Parties

A suit to enforce a judgment lien is in the
nature of an action in rem to subject the land to the
payment of the judgment.®? It seeks no 3general
judgment against the judgment debtor.™* As a
result, if the debtor has conveyed all of his interest
in the property to a remote vendee, the judgment
debtor is a proper but not necessary party to the
suit.®* Similarly, if the debtor has conveyed all of
the debtor's interest in the property prior to his
death, a judgment creditor need not seek relief
through the probate court, but may proceed
directly against the property in the hands of its
current owner without joinder of the debtor's
estate.”> However, if the judgment debtor has
sold the property by contract for deed retaining
legal title until the property is paid for by the
buyer, a judgment creditor may bring a suit to
foreclose on the judgment debtor's retained title
without joining the buyer under the contract for
deed.%®

If the debtor owns only an undivided interest
in the subject property, it is not necessary to join
the other tenants in common in a suit to foreclose
a judgment lien against the debtor's interest in the
property.®’

3. Limitations

The ten year duration of a judgment lien
prescribed by TEX. PROP. CODE ANN. 8§ 52.006 is
not a statute of limitations which limits the time
within which a suit must be instituted or the period
within which the judgment of foreclosure must be
decreed.®® It is only necessary to show that the
lien has not expired at the time the suit to
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foreclose it is filed.®® Because the 10 year
duration of the judgment lien is not a limitations
issue, it is not necessary for the party defending
against the lien to plead limitations in order to
assert that the lien has expired.*®

B. Execution Sale

The judgment creditor may enforce the
judgment lien by levy and execution against the
property to which the lien has attached.®* This is
true although the judgment debtor has prior to the
execution conveyed away all of his interest in the
property.®

When a judgment lien is enforced by levy and
execution, the title obtained at the sheriff's sale
dates from the date that the judgment lien attached
not the date of the sheriff's sale.”®® Thus in Baker
v. West,** when the judgment lien attached to the
debtor's property on May 1, 1920 but was not
enforced by execution until July 7, 1925, the title
obtained at the sale was superior to that obtained
in intervening conveyances between 1920 and
1925.%5

C. Order of Foreclosure

If part of the property subject to the lien has
been sold by the debtor to a subsequent grantee
and part of the property remains in the hands of
the judgment debtor, the judgment creditor must
resort first to the property remaining in the hands
of the debtor in satisfaction of the lien.”® If the
judgment debtor has sold all of the property
subject to the judgment lien to more than one
subsequent vendee, those vendees may require
that the judgment lien be foreclosed in the reverse
order of alienation.®®” That is the vendees may
require that the last property sold by the judgment
debtor be subjected to the lien first and so on in
the opposite order that the tracts were sold by the
judgment debtor.%®

IV. TERMINATION OF JUDGMENT LIEN

A. Satisfaction by Execution

TEX.PROP. CODE ANN. § 52.005 provides that
the clerk may note the credit or payment of the
judgment (partial or full) by a return on an
execution certified by the officer making the
return and showing the names of the parties to the
judgment, the number and style of the suit, the
court in which the judgment was rendered, the
date and amount of the judgment, and the dates of
issuance and return on the execution.*®®

B. Release

A judgment lien may be satisfied by a receipt
acknowledgment, or release signed by the party
entitled to receive payment on the judgment, their
agent or attorney, that is acknowledged and
proven for record in the manner required for
deeds.®"
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A judgment credit may release a judgment for
less than the amount necessary to the full
satisfaction of the judgment.®* The partial
payment will be sufficient consideration for the
judggpzent creditor's agreement to release the
lien.

C. Satisfaction By Subsequent Judgment or
Court Order

In the event that the underlying judgment
supporting the judgment lien is reversed or
overturned, the cloud on title created by the
abstract may be removed by court order directing
the clerk of each county where the judgment is
abstracted to enter into the clerk's judgment
records an indexed entry showing the abstract is
cancelled, released, or discharged.”” In A.H. Belo
Corp. v. Sanders,””* Belo recovered a judgment in
Dallas County that was abstracted in Marion
County.’” The judgment was reversed in a Dallas
County bill of review action which decreed that
the judgment and abstract were a nullity.*”® Held
that this judgment did not go far enough to remove
the cloud on title caused by the Marion County
abstract.””” The judgment should have directed all
county clerks of counties where the judgment is
abstracted to record and index an entry declaring
the previous abstract a nullity.®”® The best practice
is for the judgment to describe each abstract to be
cancelled by specific recording reference.’”

D. Payment

Generally payment of a judgment
extinguishes both the judgment and any judgment
liens abstracted in its enforcement.?®® Where there
are several judgment debtors subject to a joint
judgment, payment of the judgment by one debtor
extinguishes both the judgment and judgment lien
whatever may have been the intention of the
parties.®®  The same rule applies when the
judgment is paid by one who simply acts as a
trustee for the use and benefit of a judgment
debtor.%

However, a different rule will apply when the
judgment is paid by one who is a stranger to it.%®
In such a case, the rule is that in the absence of
any agreement to the contrary, the judgment is
extinguished.”®* But if there is an understanding
that the judgment and its lien are to be kept alive,
the judgment continues for the benefit of the
person making the payment and will be considered
to have been assigned to the payor.® The person
paying the judgment becomes subrogated to the
rights of the judgment creditor.”® In Williams v.
Hedrick,®® George H. Hedrick paid in full a
judgment held by J.I. Smith against Brown C.
Williams.®® At the time, the judgment had been
abstracted against a tract in Nacogdoches County
in which Brown C. Williams had an undivided
interest.”® Hedrick had an outstanding option to
purchase another undivided interest in the same
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tract held by Mary Williams.**® Hedrick paid off
the judgment to allow a sale of pipe and casing off
the tract to go forward and to keep Ms. Williams
interest "clear".** Hedrick took an assignment of
the judgment and promptly brought suit against
Brown C. Williams to enforce its judgment lien.**
Held the payment of the judgment did not
extinguish the judgment lien.”® Hedrick was a
stranger to the judgment whose actions in taking
an assignment of the judgment and filing suit to
foreclose its lien clearly indicated an intention to
keep the judgment alive.***

E. Bankruptcy of Judgment Debtor

1. Abstracts of Judgment Recorded Prior to
September 1, 1993

An abstracted judgment filed prior to
September 1, 1993 is not automatically cancelled
by the judgment debtor's discharge in
bankruptcy.®  The lien is not affected by the
bankruptcy discharge and may be enforced if
(1) the lien is against real property owned by the
bankrupt prior to the bankruptcy filing (or
adjudication of bankruptcy) and (2) either the
judgment debt is not discharged or the property is
nonexempt and abandoned during the course of
the proceeding.”®® Otherwise, the judgment and
abstract are of no force after bankruptcy
discharge.®®” However, a debtor (or the debtor's
receiver or trustee) may seek the cancellation and
discharge of the judgment lien by application
made to the court in which the judgment was
rendered.®® The application must show the
debtor's discharge in bankruptcy and must be
made within one year of that discharge.®® Notice
of the application must be served on the judgment
creditor or his attorney of record in the action in
which the judgment was rendered.’®®  This
requires personal service if the residence or place
of business of the 0j)udgment creditor or his
attorney is known.'™  Published service is
allowed upon proof by affidavit that (1) the
addresses of the judgment debtor and his attorney
are unknown and cannot be ascertained upon
reasonable diligence or (2) the judgment debtor's
residence is outside of Texas or unknown.%?

The Court must conduct a hearing on the
application to cancel the judgment lien.’ If it is
shown that the judgment debt has been discharged
in bankruptcy, the court must enter an order
discharging and cancelling the j)udgment debt and
any abstracts of that judgment.*®* That order may
then be recorded in each county where an abstract
is filed.?® The recorded order is effective to
constitute a release, discharge, and cancellation of
the judgment.'0%®

2. Abstracts of Judgment Recorded After
September 1, 1993
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An abstract recorded after September 1, 1993
is automatically cancelled without any court action
if (1) the lien is against real property owned by the
debtor before the bankruptcy filing and (2) the
judgment debt is discharged in the bankruptcy.'*”’
Nor will the judgment lien attach to property
acquired by the debtor after the bankruptcy
filing. X

The judgment lien will continue
notwithstanding the debtor's bankruptcy discharge
if (1) the judgment debt is not discharged in the
bankruptcy, or (2) the property in honexempt and
abandoned during the bankruptcy.'®

The bankruptcy discharge is a bar to future
proceedings to enforce the judgment.'%?°
However, the discharge is neither a payment nor
extinguishment of the debt.'*** The judgment debt
remains in existence after the discharge for some
limited purposes although divested of its character
as a legally enforceable personal obligation.**? In
Hageman/Fritz, Byrne, Head & Harrison, L.L.P.
v. Luth,'®* a 1987 judgment was entered in favor
of Turner against Hageman and Luth, jointly and
severally.’®™ In 1989, Hageman received a
discharge in bankruptcy.’®*®* In 2001, Hageman
acquired the judgment from Turner and sought to
enforce it against his co-debtor, Luth.**® Held for
the purpose of the “extinguishment rule” (the
acquisition of a judgment by one debtor
extinguishes the judgment for all judgment
debtors) that Hageman was still a co-debtor on the
judgment notwithstanding his discharge in
bankruptcy.’®*” Refer to IV(G) infra.

F. Adverse Possession

1. Three-Year Statute.

Limitations title obtained by the adverse
possession of a successor of title of the judgment
debtor will extinguish a judgment lien.'®® A
purchaser of the land from the judgment debtor
who enters into possession of the land under title
or color of title and maintains possession of the
tract peaceably, continuously, and adversely for
more than 3 years before the commencement of a
suit to foreclose the judqment lien, acquires the
property free of the lien.”®® One dated case has
suggested that even the judgment debtor himself
may extinguish a judgment lien by adverse
possession under the 3 year limitations statute.'0%
In Jones v. Harrison,'*?* a judgment lien attached
to property while in the hands of David Madden,
the judgment debtor.'?> Madden sold the subject
property to two different buyers who entered into
possession of the respective properties.’** Held
limitations title began to run against the judgment
creditor from the time the buyers entered into
possession of the properties.'*

Notice of Adverse Claim. However,
limitations will not operate against a judgment
creditor until the creditor knows, or with the
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exercise of ordinary care should have known
about the sale of the property.’®” In Lewis v.
Hall,"*%* the judgment debtor, Dr. Ransom,
acquired property in Tarrant County by
unrecorded deed after the judgment was
abstracted.’”  Prior to his death, Ransom
conveyed the Property to his wife by gift deed also
not recorded.’®?® After Dr. Ransom's death, his
wife recorded both deeds and asserted that the
3 years limitation statute had extinguished the
judgment lien.*® Held limitations would not
begin until the judgment creditor was apprised that
wife held the property adversely.’®*® This could
not possibly begin until the deed into wife was
recorded revealing Dr. Ransom as the source of
her title.!® Otherwise, the judgment creditor
would have no way of knowing the property was
subject to the judgment lien.”? In Walker v.
Geer, " the judgment creditor had actual notice
of the transfer of the property by the judgment
debtor.’®®**  This actual notice was sufficient to
begin the running of the limitations period.'**

Color of Title. The three-year limitations
statute of TEX. Civ. PRAC. & REM CODE ANN.
816.024 requires that the party claiming adversely
to the judgment lien hold the property under
“color of title”.2®*¢ |n Martin v. Cadle Co.,**" the
Martins claimed limitations title to certain
property superior to an existing judgment lien. 0%
The Martins obtained the property from Jack E.
Pratt, Sr. who purchased the property at a prior
substitute trustee’s sale.®  This substitute
trustee’s sale foreclosed a deed of trust for which
a complete release was already executed and
recorded.’®® The void foreclosure sale passed no
title.2®** Nor did the Martins obtain equitable title
as bona fide purchasers.’®** The Martins were
charged with knowledge of all facts appearing in
the chain of title to the property.’®*® This chain of
title, if examined, would have revealed to the
Martins that the deed of trust had been released
and that no transfer of the note and lien was made
to its purported holder until after the substitute
trustee’s sale.'® Because the chain of title
revealed defects, the Martins were not bona fide
purchasers.'%*

In Texas Sand Co. v. Shield,"™ the
defendants, Elgean and Flora Shield, deeded the
subject property to their son, Richard Shield, on
the eve of trial, March 1, 1954.%" Richard in turn
conveyed the property to Texas Sand Co., a family
corporation, on March 17, 1954.1°® No stock was
ever issued by Texas Sand Co. whose charter was
forfeited in 1955.° The judgment defendants
contended that Texas Sand Co. and Flora Shield
(as sole shareholder of Texas Sand Co.) adversely
possessed against a judgment lien under the
three-year statute.’®®® Held that neither Texas
Sand Co. nor Flora Shield could show color of
title.?®!  Texas Sand Co., the last record title
owner of the property, could not claim by adverse
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possession after it ceased to exist.'™? Flora Shield
had no color of title because there was no deed
shown conveying the property to her.’** Nor was
there any automatic succession of title to Flora
Shield when Texas Sand Co. forfeited its
charter.'®* There was no evidence that any stock
was ever issued by the corporation (much less to
Flora).X*®®

Eckert v. Wendel,®® determined that a
conveyance executed by the debtor in fraud on the
debtor’s judgment creditor but otherwise regular
in form was sufficient to constitute color of title
for the purposes of the three-year statute.*®®’

2. Five-Year Statute.

The five-year limitations statute for recovery
of real estate found at TEX. CIv. PRAC. & REM.
CoDE ANN. 8 16.025 requires proof inter alia that
the purchaser acquired the property by duly
registered deed not forged or executed under a
forged power of attorney.'®*® Eckert v. Wendel*®™*
determined that a deed executed as part of a
fraudulent conveyance otherwise regular in form
could support limitations title adverse to a
judgment lien.*°

G. Acquisition of the Judgment by the Debtor
- The Extinguishment Rule

Generally the acquisition of the judgment bby
the judgment debtor extinguishes the judgment.*®*

1. Effect of Multiple Judgment Debtors

The principle is the same if there are multiple
judgment debtors.'%? If two parties are jointly and
severally liable on a judgment, the acquisition of
the judgment by one judgment debtor extinguishes
the judgment as all debtors.*®* In Hageman/Fritz,
Byrne, Head & Harrison, L.L.P. v. Luth,%*
Turner obtained a judgment against Luth and
Hageman, jointly and severally (the “Turner
Judgment”).2®* ~ Hageman later received a
discharge of his debts inclusive of the Turner
judgment. Hageman and Luth later formed a
partnership between them which spawned a suit
by Luth against Hageman for fraud, breach of
fiduciary duty, breach of contract, etc.® This
later suit settled with Hageman agreeing to pay
Luth $169,000.00.'% In the meantime, Hageman
acquired the Turner Judgment from Turner for
$12,500.00.1%% At the final settlement conference
between Hageman and Luth, Hageman paid the
agreed sum to Luth in currency.’® As Luth
counted out the settlement funds, Hageman had
prearranged deputy constables levy upon the cash
with a writ of execution issued against Luth in
enforcement of the Turner Judgment (now owned
by Hageman).'°® Held the levy was invalid as the
Turner Judgment has been extinguished when
acquired by Hageman, one of the original
judgment debtors.’*  This extinguishment title
was not affected by the right of contribution
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existing between Luth and Hageman, as
co-debtors on the original judgment.*®> Nor was
this result altered by Texas’ rejection of the “unity
of release rule” (in Texas, the release of one
tortfeasor from a course of action does not release
other tortfeasors unless those other tortfeasors are
specifically named in the release).’’®

V. TRANSFER OF JUDGMENT LIEN

Judgment liens may be assigned and
transferred to a party that is a stranger to the
original judgment.’®®  When a judgment is
transferred the judgment lien is said to pass with
the judgment.'®’

sch\papers\00049530.WPD
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19. In re Rosenfield, 62 B.R. 515, 522 (Bankr. N.D. Tex. 1986).
20. Id.

21. Gordon - Sewall & Co.v. Walker, 258 S.W. 233, 238 (Tex. Civ. App. - Beaumont 1924, writ dism'd); Blum
v. Keyser, 28 S.W. 561, 563 (Tex. Civ. App. 1894, no writ).

22. Bradleyv. Janssen, 93 S.W. 506, 508 (Tex. Civ. App. 1906, writ ref'd); Burnett v. Cockshatt, 21 S.W. 950,
950 (Tex. Civ. App. 1893, no writ).

23. Evansv. Frisbie, 84 Tex. 369, 343, 19 S.W. 510, 511 (1892); Askey v. Power, 36 S.W.2d 446, 447 (Tex.
Comm'n App. 1931, holding approved); Olivares v. Nix Trust, 126 S.W.3d 242, 248 (Tex. App. - San Antonio
2003, pet. denied); Hoffman, McBryde & Co., P.C. v. Heyland, 74 S.W.3d 906, 909 (Tex. App. - Dallas 2002,
pet. denied); Caruso v. Shropshire, 954 S\W.2d 115, 117 (Tex. App. - San Antonio 1997, no writ).

24. Wicker v. Jenkins, 108 S.W. 188, 190 (Tex. Civ. App. 1908, no writ).

25. Olivares v. Nix Trust, 126 S.W.3d 242, 248 (Tex. App. - San Antonio 2003, pet. denied); Caruso v.
Shropshire, 954 S.W.2d 115, 117 (Tex. App. - San Antonio 1997, no writ); Citicorp Real Estate v. Banque
Arabe Internationale D'Investissement, 747 S.W.2d 926, 930 (Tex. App. - Dallas 1988, writ denied); In re
Davis, 174 B.R. 223, 226-27 (Bankr. N.D. Tex. 1994).

26. San Antonio Loan & Trust Co. v. Davis, 235 S.W. 612, 615 (Tex. Civ. App. - San Antonio 1921, no writ).

27. Carusov. Shropshire, 954 S.W.2d 115, 117 (Tex. App. - San Antonio 1997, no writ); Citicorp Real Estate
v. Banque Arabe Internationale D'Investissement, 747 S.W.2d 926, 930 (Tex. App. - Dallas 1988, writ denied);
In re Davis, 174 B.R. 223, 226 (Bankr. N.D. Tex. 1994).

28. See Hoffman, McBryde & Co., P.C.v. Heyland, 74 S.W.3d 906, 909 (Tex. App. - Dallas 2002, pet. denied);
Thompson v. Clay, 367 S.W.2d 917, 920 (Tex. Civ. App. - Amarillo 1963, writ ref'd n.r.e.); Traweek v.
Simmons, 72 S.W.2d 349, 350 (Tex. Civ. App. - Galveston 1934, no writ); In re Rosenfield, 62 B.R. 515, 522
(Bankr. N.D. Tex. 1986).

29. See Hoffman, McBryde & Co., P.C. v. Heyland, 74 S.W.3d 906, 909 (Tex. App. - Dallas 2002, pet. denied);
Citizens State Bank of Clarinda v. Del-Tex Inv. Co., 123 S.W.2d 450, 452 (Tex. Civ. App. - San Antonio 1938,
writ dism'd judgm't cor.).

30. Urbanv. Bagby, 286 S.W. 519, 521 (Tex. Civ. App. - Galveston 1926), aff'd, 291 S.W. 537 (Tex. Comm'n
App. 1927, judgm't adopted).

31. 286 S.W. 519 (Tex. Civ. App. - Galveston 1926), aff'd, 291 S.W. 537 (Tex. Comm'n App. 1927, judgm't
adopted).

32. 1d. at 524.

33. Easthamyv. Sallis, 60 Tex. 576, 579 (1884); York Div., Borg-Warner Corp v. Security Sav. & Loan Ass'n,
485 S.W.2d 327, 331 (Tex. Civ. App. - Houston [1st Dist.] 1972, writref'd n.r.e.); Bowlesv. Belt, 159 S.W. 885,
888 (Tex. Civ. App. - Amarillo 1913, writ ref'd); Blankenship v. Buchanan & Herring, 132 S.W. 882, 883 (Tex.
Civ. App. 1910, no writ).

34. 132 S.W. 882 (Tex. Civ. App. 1910, no writ).

35. 1d. at 883.
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36. Inre Dawkins, 11 B.R. 213, 216 (Bankr. N.D. Tex. 1981).
37. Smith v. Kale, 32 Tex. 290, 294 (1869).

38. Inre Dawkins, 11 B.R. 213, 216 (Bankr. N.D. Tex. 1981).

39. Roman v. Goldberg, 7 S.W.2d 899, 899 (Tex. Civ. App. - Waco 1928, writ ref'd); Semple v. Eubanks, 35
S.W. 509, 510 (Tex. Civ. App. 1898, writ ref'd); In re Dawkins, 11 B.R. 213, 216 (Bankr. N.D. Tex. 1981).

40. Thulemeyer v. Jones, 37 Tex. 560, 571 (1872); Smith v. Kale, 32 Tex. 290, 292 (1869); Roman v.
Goldberg, 7 S.W.2d 899, 900 (Tex. Civ. App. - Waco 1928, writ ref'd); Semple v. Eubanks, 35 S.W. 509, 510
(Tex. Civ. App. 1898, writ ref'd).

41. Inre Dawkins, 11 B.R. 213, 216 (Bankr. N.D. Tex. 1981).

42. 1d.

43. TeX.PRrRor. CODE ANN. § 52.0011 (Vernon 1995).

44. Chrysler First Fin. Serv. Corp. v. Kimbrough, Carson & Woods, 801 S.W.2d 213, 213-14 (Tex. App. -
Houston [1st Dist.] 1990, no writ).

45. TEX.PROP. CODE ANN. § 52.0011(a) (Vernon 1995).

46. 1d. at § 52.0011(b).

47. 1d.

48. Onyx Refining Co. v. Evans Produc. Corp., 182 F.Supp. 253, 256 (N.D. Tex. 1959).

49. Texas Bldg. & Mtg. Co. v. Morris, 123 S.W.2d 365, 370 (Tex. Civ. App. - Beaumont 1938, writ dism’d);
New England Loan & Trust Co. v. Avery, 41 S.W. 673, 674 (Tex. Civ. App. 1897, writ ref’d); Blum v. Keyser,
28 S.W. 561, 562 (Tex. Civ. App. 1894, no writ).

50. 28 S.W. 561 (Tex. Civ. App. 1894, no writ).

51. Id. at 561.

52. Id.

53. Id. at 562.

54. 1d.

55. Id. See also Texas Bldg. & Mtg. Co. v. Morris, 123 S.W.2d 365, 370 (Tex. Civ. App. - Beaumont 1938,
writ dism'd).

56. See Huggins v. Johnston, 120 Tex. 21, 26, 35 S.W.2d 688, 690 (1931).

57. 120 Tex. 21, 35 S.W.2d 688 (1931).

58. 120 Tex. at 21, 26, 35 S.W.2d at 689-90.

59. Tex.Prop. CODE ANN. § 52.001 (Vernon 1995). See also Wylie v. Posey, 71 Tex. 34, 36, 9 S.W. 87, 87
(1888); Evans v. Frisbie, 84 Tex. 341, 343,19 S.W. 510, 511 (1892); Clements v. Ewing, 71 Tex. 370, 373, 9
S.W. 312, 313 (1888); Barron v. Thompson, 54 Tex. 235, 240 (1881); Ficklin v. McCarty, 54 Tex. 370, 371
(1881).

60. Oakwood State Bank v. Durham, 21 S.W.2d 586, 589 (Tex. Civ. App. - Waco 1929, no writ).
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61. Anthonyv. Taylor, 68 Tex. 403, 405, 4 S.W. 531, 532 (1887); Oakwood State Bank v. Durham, 21 S.W.2d
586, 589 (Tex. Civ. App. - Waco 1929, no writ).

62. Evansv. Frisbie, 84 Tex. 341, , 19 S.W. 510, 511 (1892).

63. TeEX.CIVv.PRAC. & REM. CODE ANN. § 34.001 (Vernon 1997). See also Olivares v. Nix Trust, 126 S.W.3d
242, 249 (Tex. App. - San Antonio 2003, pet. denied). The failure to timely secure the issuance of a writ of
execution may be excused if prevented by some legal obstacle. Johnson v. Weatherford, 71 S.W. 789, 790
(Tex. Civ. App. 1903, no writ). See Gruner v. Westin, 66 Tex. 209, 213-14,18 S.W. 512, 513-14 (1886); Wren
v. Peel, 64 Tex. 374, 380 (1885) (time for securing issuance of writ of execution may be extended while
judgment superseded). However, mere insolvency of the debtor will not excuse the timely issuance of a writ
of execution in enforcement of a judgment. Johnson v. Weatherford, 71 S.W. 789, 790 (Tex. Civ. App. 1903,
no writ).

64. Schneider v. Dorsey, 96 Tex. 544, 547, 74 S.W. 526, 527 (1903); Bourn v. Robinson, 107 S.W. 874, 875
(Tex. Civ. App. 1908, no writ).

65. Schneider v. Dorsey, 96 Tex. 544, 547, 74 S.W. 526, 527 (1903); Bourn v. Robinson, 107 S.W. 874, 875
(Tex. Civ. App. 1908, no writ).

66. Bourn v. Robinson, 107 S.W. 874, 875 (Tex. Civ. App. 1908, no writ).

67. TEX.CIV.PRAC. & REM. CODE ANN. § 31.006 (Vernon 1997).

68. Churchill v. Russey, 692 S.W.2d 596, 597-98 (Tex. App. - Fort Worth 1985, no writ).

69. 692 S.W.2d 596 (Tex. App. - Fort Worth 1985, no writ).

70. 1d. at 597.

71. 1d.

72. 1d. at 597-98.

73. Boydv. Ghent, 95 Tex. 46, 47,64 S.W. 929, 930 (1901); Moore v. Ray, 282 S.W. 671, 672 (Tex. Civ. App.
- Amarillo 1926, no writ); Spaulding Mfg. Co. v. Blankenship, 191 S.W. 1167, 1168 (Tex. Civ. App. - Fort
Worth 1917, writ dism'd); Bourn v. Robinson, 107 S.W. 874, 875 (Tex. Civ. App. 1908, no writ).

74. Spaulding Mfg. Co. v. Blankenship, 191 S.W. 1167, 1168 (Tex. Civ. App. - Fort Worth 1917, writ dism'd).
75. See TEX. Civ. PRAC. & REM. CODE ANN. § 12.003(c) (Vernon 2002).

76. TEX.PROP. CODE ANN. § 12.013 (Vernon 2004).

77. TeEX. Civ.PRAC. & REM. CODE ANN. 8§ 12.003(c) (Vernon 2002).

78. Walnut Equip. Leasing Co. v. Wu, 920 S.W.2d 285, 286 (Tex. 1996); Bahr v. Kohr, 928 S.W.2d 98, 100
(Tex. App. - San Antonio 1996, writ denied); Lawrence Sys., Inc. v. Superior Feeders, Inc., 880 S.W.2d 203,
208 (Tex. App. - Amarillo 1994, writ denied); Moncrief v. Harvey, 805 S.W. 20, 23 (Tex. App. - Dallas 1991,
no writ).

79. Citicorp Real Estate, Inc. v. Banque Arabe Internationale D’ Investissement, 747 S.W.2d 926, 930 (Tex.
App. - Dallas 1988, writ denied); Hennessy v. Marshall, 682 S.W.2d 340, 343 (Tex. App. - Dallas 1984, no
writ).

80. 747 S.W.2d 926 (Tex. App. - Dallas 1988, writ denied).

81. Id. at 928.
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82. Id.

83. Id. at 928-29.
84. 1d. at 930.
85. Id. at 931.

86. TEX.CIiv.PRAC. & REM. CODE ANN. Chapter 35 (Vernon 1997). See also Lawrence Sys., Inc. v. Superior
Feeders, Inc., 880 S.W.2d 203, 206 (Tex. App. - Amarillo 1994, writ denied).

87. See TEX. CIv.PRAC. & REM. CODE ANN. § 35.001 (Vernon 1997).

88. TeEx.PRrRopr.CODE ANN. § 52.007 (Vernon 1995). See also Reynoldsv. Kessler, 609 S.W.2d 801, 806 (Tex.
App. - El Paso 1984, no writ.

89. 28 U.S.C. § 1962.
90. 28 U.S.C.§1963. See also Reynolds v. Kessler, 669 S.W.2d 801, 804 (Tex. App. - El Paso 1984, no writ).
91. 28U.S.C. 81963. Seealso Reynoldsv. Kessler, 669 S.W.2d 801, 804 (Tex. App. - El Paso 1984, no writ).

92. Reynoldsv. Kessler, 669 S.W.2d 801, 804-05 (Tex. App. - El Paso 1984, no writ); Bourn v. Robinson, 107
S.W. 874, 875 (Tex. Civ. App. 1908, no writ).

93. 28 U.S.C. 8§ 1962. See also Reynolds v. Kessler, 669 S.W.2d 801, 804-05 (Tex. App. - El Paso 1984, no
writ); Bourn v. Robinson, 107 S.W. 874, 875 (Tex. Civ. App. 1908, no writ).

94. TeX. CIv. PRAC. & REM. CODE ANN. § 36.004 (Vernon 1997).

95. Tex.PrRopr. CODE ANN. 8 52.002(b) (Vernon Supp. 2000).

96. Id. at § 52.002(a) (Vernon Supp. 2000).

97. Id.

98. TeEX. Gov'T CODE ANN. § 51.318(b)(5) (Vernon 1998).

99. Tex. Pror. CODE ANN. §8 52.002(c) (Vernon Supp. 2000).

100. Gullett Gin Co. v. Oliver, 78 Tex. 182, 185, 14 S.W. 451, 452 (1890); Texas Bldg. & Mtg. Co. v.
Morris, 123 S.W.2d 365, 370 (Tex. Civ. App. - Beaumont 1938, writ dism’d); New England Loan & Trust Co.
v. Avery, 41 S.W. 673, 674 (Tex. Civ. App. 1897, writ ref'd).

101. Olivares v. Nix Trust, 126 S.W.3d 242, 247 (Tex. App. - San Antonio 2003, pet. denied); Caruso v.
Shropshire, 954 S.W.2d 115, 116 (Tex. App. - San Antonio 1997, no pet.); Citicorp Real Estate, Inc. v. Banque
Arabe Internationale D’Investissement, 747 S.W.2d 926, 929 (Tex. App. - Dallas 1988, writ denied); In re
Davis, 174 B.R. 223, 226 (Bankr. N.D. Tex. 1994).

102. See Gullett Gin Co. v. Oliver, 78 Tex. 182, 185, 14 S.W. 451, 452 (1890).

103. 78 Tex. 182, 14 S.W. 451 (1890).

104. 78 Tex. at 183, 14 S.W. at 452. See also James v. Midland Grocery & Dry Goods Co., 146 S.W.
1073, 1074 (Tex. Civ. App. - El Paso 1912, writ ref'd).

105. 62 B.R. 515 (Bankr. N.D. Tex. 1986).
106. Id. at 516-17.
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107. Id. at 522-23.

108. Id. at 523.

109. See McGlothlinv. Coody, 39 S.W.2d 133, 134 (Tex. Civ. App. - Eastland 1931), aff’d, 59 S.W.2d 819
(Tex. Comm’n App. 1933, jdgmt adopted); Fred Rizk Constr. Co. v. Cousins Mtg. & Equity Inv., 627 S.W.2d
753, 756 (Tex. App. - Houston [1* Dist.] 1981, writ ref’d n.r.e.).

110. McGlothlin v. Coody, 39 S.W.2d 133, 134 (Tex. Civ. App. - Eastland 1931), aff’d, 59 S.W.2d 819
(Tex. Comm’n App. 1933, jdgmt adopted); In re Rosenfeld, 62 B.R. 515, 522 (Bankr. N.D. Tex. 1986).

111. TEX. PROP. CODE ANN. § 52.003(a)(1) (Vernon 1995). See also Anthony v. Taylor, 68 Tex. 403, 405,
4 S.W. 531, 532 (1887); Caruso v. Shropshire, 954 S.W.2d 115, 116 (Tex. App. - San Antonio 1997, no writ);
Apostolic Church v. American Honda Motor Co., 833 S.W.2d 553, 554 (Tex. App. - Tyler 1992, writ denied);
Gensheimer v. Kneisley, 778 S.W.2d 138, 140 (Tex. App. - Texarkana 1989, no writ); Allied First Nat'l Bank
of Mesquite v. Jones, 766 S.W.2d 800, 802 (Tex. App. - Dallas 1988, no writ).

112. Blankenship v. Buchanan & Herring, 132 S.W. 882, 882 (Tex. Civ. App. 1910, no writ).

113. 98 S.W.2d 243 (Tex. Civ. App. - Texarkana 1936, no writ).

114. Id. at 244.

115. Id. at 244-45.

116. 778 S.W.2d 138 (Tex. App. - Texarkana 1989, no writ).

117. Id. at 139.

118. Id. at 140.

1109. Id.

120. Id.

121. Womack v. Paris Grocer Co., 166 S.W.2d 366, 368 (Tex. Civ. App. - Galveston 1942, writ ref'd).
122. 954 S.W.2d 115 (Tex. App. - San Antonio 1997, no pet.).

123. Id. at 115.

124, Id. at 116.

125. Id. at 117.

126. See Anthony v. Taylor, 68 Tex. 403, 406, 4 S.W. 531, 532 (1887).

127. 68 Tex. 403, 4 S.W. 531 (1887).

128. 68 Tex. at 405-06, 4 S.W. at 532.

129. 72 S.W.2d 349 (Tex. Civ. App. - Galveston 1934, no writ).

130. Id. at 350.

131 Id. at 349.

132. Id. at 350.
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133. Id.

134. 108 S.W. 188 (Tex. Civ. App. 1908, no writ).

135. Id. at 189.

136. Id. at 190.

137. 136 S.W.2d 263 (Tex. Civ. App. - San Antonio 1940, writ ref'd).

138. Id. at 264.

139. Id.

140. See Willis v. Smith, 66 Tex. 31, 43-44, 17 S.W. 247, 248 (1886).

141. 66 Tex. at 43, 17 S.W. at 248.

142. 66 Tex. at 43, 17 S.W. at 248.

143. TEX. PROP. CODE ANN. § 52.003(a)(2) (Vernon 1995). See also Olivares v. Nix Trust, 126 S.W.3d
242,248 (Tex. App. - San Antonio 2003, pet. denied); Caruso v. Shropshire, 954 S.W.2d 115, 116 (Tex. App. -
San Antonio 1997, no writ); Apostolic Church v. American Honda Motor Co., 833 S.W.2d 553, 554 (Tex.
App. - Tyler 1992, writ denied); Allied First Nat'l Bank of Mesquite v. Jones, 766 S.W.2d 800, 802 (Tex. App. -
Dallas 1988, no writ); Citicorp Real Estate, Inc. v. Banque Arabe Internationale D'Investissement, 747 S.W.2d

926, 926 (Tex. App. - Dallas 1988, writ denied).

144, Fred Rizk Constr. Co. v. Cousins Mortgage & Equity Inv., 627 S.W.2d 753, 756 (Tex. App. - Houston
[1st Dist.] 1981, writ ref'd n.r.e.).

145. Olivares v. Nix Trust, 126 S.W.3d 242, 248 (Tex. App. - San Antonio 2003, pet. denied); Fred Rizk
Constr. Co. v. Cousins Mortgage & Equity Inv., 627 S.W.2d 753, 756 (Tex. App. - Houston [1* Dist.] 1981,
writ ref’d n.r.e.). See also Op. Tex. Att'y Gen. M-1000 (1971).

146. Fred Rizk Constr. Co. v. Cousins Mtg. & Equity Inv., 627 S.W.2d 753, 756 (Tex. App. - Houston [1*
Dist.] 1981, writ ref’d n.r.e.); In re Rosenfield, 62 B.R. 515 (Bankr. N.D. Tex. 1986).

147. Olivares v. Nix Trust, 126 S.W.3d 242, 248 (Tex. App. - San Antonio 2003, pet. denied).

148. Olivares v. Nix Trust, 126 S.W.3d 242, 248 (Tex. App. - San Antonio 2003, pet. denied); Fred Rizk
Constr. Co. v. Cousins Mortgage & Equity Inv., 627 S.W.2d 753, 756 (Tex. App. - Houston [1* Dist.] 1981,
writ ref’d n.r.e.).

149. Id. But see Op. Tex. Att'y Gen. M-1000 (1971) (if such information is not reasonably available, the
abstract of judgment should so recite).

150. TEX.PROP. CODE ANN. § 52.003(2)(3) (Vernon 1995). See also Bonner v. Grigsby, 84 Tex. 330, 332,
19S.W. 511,512 (1892); Caruso v. Shropshire, 954 S.W.2d 115, 116 (Tex. App. - San Antonio 1997, no writ);
Apostolic Church v. American Honda Motor Co., 833 S.W.2d 553, 554 (Tex. App. - Tyler 1992, writ denied);
Allied First Nat'l Bank of Mesquite v. Jones, 766 S.W.2d 800, 802 (Tex. App. - Dallas 1988, no writ); Citicorp
Real Estate, Inc. v. Banque Arabe Internationale D'Investissement, 747 S.W.2d 926, 929 (Tex. App. - Dallas
1988, writ denied).

151. 84 Tex. 330, 19 S.W. 511 (1892).

152. 84 Tex. at 332, 19 S.W. at 512. See also Bush v. Farris, 71 F. 770, 774 (5th Cir. 1896).

153. 235 S.W. 612 (Tex. Civ. App. - San Antonio 1921, no writ).
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154. Id. at 615.

155. Id. at 616.

156. Id. at 613.

157. Id. at 616.

158. See Citizens State Bank of Clarinda v. Del-Tex Inv. Co., 123 S.W.2d 450, 452 (Tex. Civ. App. - San
Antonio 1938, writ dism'd judgm't cor.); Fikes v. Buckholts State Bank, 273 S.W. 957, 958 (Tex. Civ. App. -
Austin 1925, writ dism'd); In re Rosenfield, 62 B.R. 515, 522 (Bankr. N.D. Tex. 1986)

159. TEX. PROP. CODE ANN. § 52.003(2a)(4) (Vernon 1995). See also Olivares v. Nix Trust, 126 S.W.3d
242, 248 (Tex. App. - San Antonio 2003, pet. denied); Caruso v. Shropshire, 954 S.W.2d 115, 116 (Tex. App. -
San Antonio 1997, no writ); Apostolic Church v. American Honda Motor Co., 833 S.W.2d 553, 554 (Tex.
App. - Tyler 1992, writ denied); Allied First Nat'l Bank of Mesquite v. Jones, 766 S.W.2d 800, 802 (Tex. App. -
Dallas 1988, no writ); Citicorp Real Estate, Inc. v. Banque Arabe Internationale D'Investissement, 747 S.W.2d
926, 929 (Tex. App. - Dallas 1988, writ denied).

160. Apostolic Church v. American Honda Motor Co., 833 S.W.2d 553, 555 (Tex. App. - Tyler 1992, writ
denied); Allied First Nat'l Bank of Mesquite v. Jones, 766 S.W.2d 800, 802 (Tex. App. - Dallas 1988, no writ);
Citicorp Real Estate, Inc. v. Banque Arabe Internationale D'Investissement, 747 S.W.2d 926, 929 (Tex. App. -
Dallas 1988, writ denied); Tex. Am. Bank/Fort Worth N.A. v. Southern Union Exploration Co., 714 S.W.2d 105,
107 (Tex. App. - Eastland 1986, writ ref'd n.r.e.); In re Davis, 174 B.R. 223, 226 (Bankr. N.D. Tex. 1994).
161. Olivares v. Nix Trust, 126 S.W.3d 242, 248 (Tex. App. - San Antonio 2003, pet. denied); Tex. Am.
Bank/Fort Worth N.A. v. Southern Union Exploration Co., 714 S.W.2d 105, 107 (Tex. App. - Eastland 1986,
writ ref'd n.r.e.).

162. Olivares v. Nix Trust, 126 S.W.3d 242, 248 (Tex. App. - San Antonio 2003, pet. denied); Texas Am.
Bank/Fort Worth, N.A. v. Southern Union Exploration Co., 714 S.W.2d 105, 107 (Tex. App. - Eastland 1986,
writ ref’d n.r.e.).

163. Olivares v. Nix Trust, 126 S.W.3d 242, 248 (Tex. App. - San Antonio 2003, pet. denied).

164. Id.

165. Id.

166. 126 S.W.3d 242 (Tex. App. - San Antonio 2003, pet. denied).

167. Id. at 249 n.6.

168. Id. at 249.

169. Allied First Nat'l Bank of Mesquite v. Jones, 766 S.W.2d 800, 803 (Tex. App. - Dallas 1989, no writ).
170. Id.

171. 766 S.W.2d 800 (Tex. App. - Dallas 1989, no writ).

172. Id. at 803.

173. Id.
174. Id.
175. Id.
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176.
177.
178.
179.
180.
181.
182.
183.
184.
185.
186.
187.

188.

Id.

833 S.W.2d 553 (Tex. App. - Tyler 1992, writ denied).
Id. at 555.

Id. at 556.

126 S.W.3d 242 (Tex. App. - San Antonio 2003, pet. denied).
Id. at 249 n.6.

Id. at 249.

747 S.W.2d 926 (Tex. App. - Dallas 1988, writ denied).
Id. at 931.

Id.

Op. Tex. Att'y Gen. M-1000 (1971).

Id.

TEX. PROP. CODE ANN. § 52.003(a)(5) (Vernon 1995). See also Spence v. Brown, 86 Tex. 430, 432,

25 S.W. 413, 413 (1894); Hoffman, McBryde & Co., P.C. v. Heyland, 74 S.W.3d 906, 909 (Tex. App. - Dallas
2002, pet. denied); Caruso v. Shropshire, 954 S.\W.2d 115, 116 (Tex. App. - San Antonio 1997, no writ);
Apostolic Church v. American Honda Motor Co., 833 S.W.2d 553, 554 (Tex. App. - Tyler 1992, writ denied);
Allied First Nat'l Bank of Mesquite v. Jones, 766 S.W.2d 800, 802 (Tex. App. - Dallas 1988, no writ).

189.

Reynolds v. Kessler, 699 S.W.2d 801, 804 (Tex. App. - El Paso 1984, no writ); Blankenship v.

Buchanan & Herring, 132 S.W. 882, 882 (Tex. Civ. App. 1910, no writ); In re Rosenfield, 62 B.R. 515, 521
(Bankr. N.D. Tex. 1986).

190.
191.
192.
193.
194.
195.
196.
197.
198.
199.
200.
201.

293 S.W. 248 (Tex. Civ. App. - San Antonio 1927, no writ).
Id. at 248.

Id. See also Smith v. Adams, 333 S.W.2d 892, 894 (Tex. Civ. App. - Eastland 1960, writ ref'd n.r.e.).
28 S.W. 921 (Tex. Civ. App. 1894, no writ).

Id. at 921.

Id.

235 S.W. 612 (Tex. Civ. App. - San Antonio 1921, no writ).
Id. at 615.

Id. at 616.

Id. at 613-16.

Id. at 616.

96 Tex. 544, 74 S.W. 526 (1903).
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202. 96 Tex. at 547, 74 S.W. at 528.

203. 96 Tex. at 547, 74 S.W. at 528.

204. TEX. PROP. CODE ANN. 8 52.003(a)(6) (Vernon 1995). See also Spence v. Brown, 86 Tex. 430, 432,
25 S.W. 413, 413 (1894); Evans v. Frisbie, 84 Tex. 341, 342, 19 S.W. 510, 511 (1892); Hoffman, McBryde &
Co., P.C. v. Heyland, 74 S.W.3d 906, 907 (Tex. App. - Dallas 2002, pet. denied); Caruso v. Shropshire, 954
S.W.2d 115, 116 (Tex. App. - San Antonio 1997, no writ); Apostolic Church v. American Honda Motor Co.,
833 S.W.2d 553, 554 (Tex. App. - Tyler 1992, writ denied).

205. Blankenship & Buchanan v. Herring, 132 S.W. 882, 882 (Tex. Civ. App. 1910, no writ).

206. Reynolds v. Kessler, 669 S.W.2d 801, 806 (Tex. App. - El Paso 1984, no writ); Lemons v. Epley
Hardware Co., 197 S.W. 1118, 1119 (Tex. Civ. App. - El Paso 1917, no writ); Glasscock v. Stringer, 32 S.W.
920, 923 (Tex. Civ. App. 1895), modified, 33 S.W. 677 (Tex. Civ. App. 1896, writ ref'd); Bush v. Farris, 71
F. 770, 773 (5th Cir. 1896).

207. Texas Bldg. & Mortgage Co. v. Morris, 123 S.W.2d 365, 368 (Tex. Civ. App. - Beaumont 1938, writ
dism'd); Bush v. Farris, 71 F. 770, 773 (5th Cir. 1896)..

208. See Lemons v. Epley Hardware Co., 197 S.W. 1118, 1119 (Tex. Civ. App. - El Paso 1917, no writ);
Bush v. Farris, 71 F. 770, 773 (5th Cir. 1896).

209. 123 S.W.2d 365 (Tex. Civ. App. - Beaumont 1938, writ dism'd).

210. Id. at 370. See also New England Loan & Trust Co. v. Avery, 41 S.\W. 673, 674 (Tex. Civ. App. 1897,
writ ref'd). But see Bush v. Farris, 71 F. 770, 773 (5th Cir. 1896).

211. 41 S.W. 673 (Tex. Civ. App. 1897, writ refd).
212.  1d.at674.

213. See Wicker v. Jenkins, 108 S.W. 188, 190 (Tex. Civ. App. 1908, no writ); First Nat'l Bank of Decatur
v. Cloud, 21 S.W. 770, 771 (Tex. Civ. App. 1893, no writ).

214. 108 S.W. 188 (Tex. Civ. App. 1908, no writ).

215. Id. at 190.

216. TEX. PROP. CODE ANN. § 52.003(a)(6) (Vernon 1995).

217. See Hoffman, McBryde & Co., P.C. v. Heyland, 74 S.W.3d 906, 915 n.5 (Tex. App. - Dallas 2002,
pet. denied); Apostolic Church v. American Honda Motor Co., 833 S.W.2d 553, 555 (Tex. App. - Tyler 1992,
writ denied); Wicker v. Jenkins, 108 S.W. 188, 189-90 (Tex. Civ. App. 1908, no writ); P.J. Willis & Bros. v.
Sommerville, 22 S.W. 781, 782 (Tex. Civ. App. 1893, writ ref'd); (a judgment showing the amount for which
the judgment was rendered and the rate of interest complies with the statute). But see First Nat'l Bank of
Decatur v. Cloud, 21 S.\W. 770, 771 (Tex. Civ. App. 1893, no writ).

218. 833 S.W.2d 553 (Tex. App. - Tyler 1992, writ denied).

219. Id. at 555.

220. Id.

221. Id. See also Wicker v. Jenkins, 108 S.W. 188, 189-90 (Tex. Civ. App. 1908, no writ); P.J. Willis &
Bros. v. Sommerville, 22 S.W. 781, 782 (Tex. Civ. App. 1893, writ ref’d).

222. 156 S.W. 614 (Tex. Civ. App. - San Antonio 1913, no writ).

00049530.WPD 37



Texas Abstracts of Judgment and Judgment | iens
223. Id. at 616.

224, Id.

225. Id.

226. 55 S.W. 382 (Tex. Civ. App. 1890, writ dism'd).
2217. Id. at 383.

228. Id.

229. Gordon - Sewall Co. v. Walker, 258 S.W. 233, 238 (Tex. Civ. App. - Beaumont 1924, writ dism'd);
In re Rosenfield, 62 B.R. 515, 523 (Bankr. N.D. Tex. 1986).

230. Id.

231. Hoffman, McBryde & Co., P.C. v. Heyland, 74 S.W.3d 906, 910 (Tex. App. - Dallas 2002, pet.
denied).

232. 74 S.W.3d 906 (Tex. App. - Dallas 2002, pet. denied).

233. Id. at 907.

234, Id. But see Evansv. Frisbie, 84 Tex. 341, 343, 19 S.W. 510, 511 (1892); Ainsworth v. Dorsey, 191
S.W. 594, 596 (Tex. Civ. App. 1917, no writ); Willis v. Sanger, 40 S.W. 229, 234 (Tex. Civ. App. 1897, writ
ref’d); In re Rosenfield, 62 B.R. 515, 522-23 (Bankr. N.D. Tex. 1986).

235. Hoffman, McBryde & Co., P.C. v. Heyland, 74 S.W.3d 906, 910 (Tex. App. - Dallas 2002, pet.
denied).

236. Gordon - Sewall Co. v. Walker, 258 S.W. 233, 238 (Tex. Civ. App. - Beaumont 1924, writ dism'd).
237. Id.

238. Evans v. Frisbie, 84 Tex. 341, 343, 19 S.W. 510, 511 (1892); Mclntire v. Sawicki, 353 S.W.2d 952,
953 (Tex. Civ. App. - Eastland 1962, writ ref'd n.r.e.); Ainsworth v. Dorsey, 191 S.W. 594, 596 (Tex. Civ. App.
1917, no writ); Willis v. Sanger, 40 S.W. 229, 234 (Tex. Civ. App. 1897, writ ref'd); In re Rosenfield, 62 B.R.
515, 521 (Bankr. N.D. Tex. 1986).

239. Hoffman, McBryde & Co., P.C. v. Heyland, 74 S.W.3d 906, 912 n.5 (Tex. App. - Dallas 2002, pet.
denied); Apostolic Church v. American Honda Motor Co., 833 S.W.2d 553, 555 (Tex. App. - Tyler 1992, writ
denied); Willis v. Peques, 218 S.W. 96, 98 (Tex. Civ. App. - Beaumont 1920, no writ).

240. 123 S.W.2d 365 (Tex. Civ. App. - Beaumont 1938, writ dism'd).

241, Id. at 367.

242. Id. at 367-68.

243. Id. at 368.

244, Id. at 368-69. See also Gordon - Sewall & Co. v. Walker, 258 S.W. 233, 238 (Tex. Civ. App. -
Beaumont 1924, writ dism'd) (abstract need not anticipate post-issuance credits by mentioning other collateral
held by creditor or a foreclosure ordered in the judgment).

245, 62 B.R. 515 (Bankr. N.D. Tex. 1986).

246. Id. at 516-17.
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247. Id. at 517.

248. Id.

249. Id. at 522.

250. Id.

251. 36 S.W.2d 446 (Tex. Comm'n App. 1931, holding approved).

252. To look at the text of the abstract, see Askey v. Power, 21 S.W.2d 326, 329 (Tex. Civ. App. - Fort
Worth 1929), rev'd, 36 S.W.2d 446 (Tex. Comm'n App. 1931, holding approved).

253. Askey v. Power, 36 S.W.2d 446, 447 (Tex. Comm'n App. 1931, holding approved).

254. Id.

255. TEX. PROP. CODE ANN. § 52.003(a)(6) (Vernon 1995).

256. Id. at §52.003(a)(7). See also Askey v. Power, 36 S.W.2d 446, 447 (Tex. Comm'n App. 1931, holding
approved); Caruso v. Shropshire, 954 S.W.2d 115, 116 (Tex. App. - San Antonio 1997, no writ); Apostolic
Church v. American Honda Co., 833 S.W.2d 553, 554 (Tex. App. - Tyler 1992, writ denied); Allied First Nat'l
Bank of Mesquite v. Jones, 766 S.W.2d 800, 802 (Tex. App. - Dallas 1988, no writ); Citicorp Real Estate, Inc.
v. Banque Arabe Internationale D'Investissement, 747 S.W.2d 926, 929 (Tex. App. - Dallas 1988, writ denied).
257. 155 S.W.2d 921 (Tex. Comm’'n App. 1941, opinion adopted).

258. Id. at 922.

259. Id.

260. Texas Bldg. & Mortgage Co. v. Morris, 123 S.W.2d 365, 370 (Tex. Civ. App. - Beaumont 1938, writ
dism'd).

261. Id.

262. Id.

263. TEX. PROP. CODE ANN. § 52.003(b) (Vernon 1995).

264. Id. at § 52.0041(b).

265.  1d. at § 52.0041(a)(2).

266.  Id. at § 52.0041(c).

267. Gullett Gin Co. v. Oliver, 78 Tex. 182, 185, 14 S.W. 451, 452 (1890).

268. TEX. PROP. CODE ANN. 8 52.004(a) (Vernon 1995). See also Traweek v. Simmons, 72 S.W.2d 349,
350 (Tex. Civ. App. - Galveston 1934, no writ); James v. Midland Grocery & Dry Goods Co., 146 S.W. 1073,
\%V??tzld(i-srr?])fdglv App. - El Paso 1912, writ ref’d); Atteridge v. Maxey, 45 S.W. 606, 607 (Tex. Civ. App. 1898,

2609. Id. at § 52.002(b). See also Hoffman, McBryde & Co., P.C. v. Heyland, 74 S.W.3d 906, 910 (Tex.
App. - Dallas 2002, pet. denied).

270. TeEX. PROP. CODE ANN. § 52.002(a) (Vernon Supp. 2004). See also Hoffman, McBryde & Co., P.C.
v. Heyland, 74 S.W.3d 909, 910 (Tex. App. - Dallas 2002, pet. denied).
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271. TEX. PROP. CODE ANN. § 52.002(a) (Vernon Supp. 2004). See also Spence v. Brown, 86 Tex. 430,
433, 25 S.\W. 413, 414 (1894); Hoffman, McBryde & Co., P.C. v. Heyland, 74 S.W.3d 906, 910 (Tex. App. -
Dallas 2002, pet. denied); Texas Bldg. & Mortgage Co. v. Morris, 123 S.W.2d 365, 370 (Tex. Civ. App. -
Beaumont 1938, writ dism'd); Traweek v. Simmons, 72 S.W.2d 349, 350 (Tex. Civ. App. - Galveston 1934, no
writ); San Antonio Loan & Trust Co. v. Davis, 235 S.W. 612, 615 (Tex. Civ. App. - San Antonio 1921, no writ);
Atteridge v. Maxey, 45 S.W. 606, 607 (Tex. Civ. App. 1898, writ dism'd).

272. 45 S.W. 606 (Tex. Civ. App. 1898, writ dism’d).

273. Id. at 608.

274, Id.

275. Id.

276. See Brownlee v. Brownlee, 665 S.W.2d 111, 112 (Tex. 1984); Burke v. Satterfield, 525 S.W.2d 950,
955 (Tex. 1975); Rodriguez v. Texas Farmer's Ins. Co., 903 S.W.2d 499, 507 (Tex. App. - - Amarillo 1995, writ
denied); Weeks v. Hobson, 877 S.W.2d 478, 479 (Tex. App. - Houston [1st Dist.] 1994, no writ); State Bar of
Texas v. Tinning, 875 S.w.2d 403, 407 (Tex. App. - Corpus Christi 1994, no writ).

277, Humphries v. Caldwell, 888 S.W.2d 469, 470 (Tex. 1994); Brownlee v. Brownlee, 665 S.W.2d 111,
112 (Tex. 1984); Rodriguez v. Texas Farmer's Ins. Co., 903 S.W.2d 499, 507 (Tex. App. - Amarillo 1995, writ
denied); Brown Foundationv. Friendly Chevrolet Co., 715 S.W.2d 115, 117 (Tex. App. - Dallas 1986, writ ref'd
n.r.e.); State Bar of Texas v. Tinning, 875 S.W.2d 403, 407 (Tex. App. - Corpus Christi 1994, no writ).

278. Humphries v. Caldwell, 888 S.W.2d 469, 470 (Tex. 1994); Brownlee v. Brownlee, 665 S.W.2d 111,
112 (Tex. 1984); Burke v. Satterfield, 525 S.W.2d 950, 955 (Tex. 1975); Rodriguez v. Texas Farmer's Ins. Co.,
903 S.W.2d 449, 507 (Tex. App. - Amarillo 1995, writ denied).

279. Humphries v. Caldwell, 888 S.W.2d 469, 470 (Tex. 1994); Brownlee v. Brownlee, 665 S.W.2d 111,
112 (Tex. 1984); Burke v. Satterfield, 525 S.W.2d 950, 955 (Tex. 1975); Rodriguez v. Texas Farmer's Ins. Co.,
903 S.W.2d 449, 507 (Tex. App. - Amarillo 1995, writ denied).

280. TEX. GoVv'T CODE ANN. 8 602.002(1) (Vernon Supp. 2004).

281. Id. at § 602.002(2). Deputy county clerks may administer oaths. TEX. LOCAL Gov'T CODE ANN. §
82.005(a) (Vernon 1988). The same is true for deputy district clerks. TEX. Gov'T CODE ANN. § 51.309(a)
(Vernon 1998).

282. TeEX. Gov'T CODE ANN. § 602.002(3) (Vernon Supp. 2004).

283. Id. at § 602.002(4).

284. Id. at § 602.002(5).

285. Id. at § 602.002(6).

286. Id. at § 602.002(7).

287. Id. at § 602.002(8).

288. Id. at § 602.002(9).

289. Id. at § 602.002(10).

290. 28 U.S.C. 88 459, 636.

291. TEX. Gov'T CODE ANN. 8 602.003(1) (Vernon 1994).
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292.  1d.at§ 602.003(2).

293.  Id.at § 602.003(3).

294, 28 U.S.C. 88 459, 636.

295. TEX. Gov'T CODE ANN. § 602.004(1) (Vernon 1994).

296.  Id.at § 602.004(2).

297.  1d. at § 602.004(3).

298.  Id. at § 602.005(a).

299. See In the Interest of Bruno, 974 S.W.2d 401, 404 (Tex. App. - San Antonio 1998, no writ); Terrell
v. Chambers, 630 S.W.2d 800, 802 (Tex App. - Tyler 1982), rev'd on other grounds, 639 S.W.2d 451 (Tex.
1982); Morris v. Dunn, 164 S.W.2d 562, 563 (Tex. Civ. App. - Fort Worth 1942, no writ).

300. In the Interest of Bruno, 974 S.W.2d 401, 401 (Tex. App. - San Antonio 1998, no writ). (Jurat not
invalid when taken by adoption agency employee not identified in any document as agent for adoption agency).

301. See Id. (Jurat not invalid when taken by salaried adoption agency employee whose salary was not
based on number of affidavits taken and not paid extra fees for notary services).

302. See Id. (Jurat not invalid although taken by an "associate director" of the agency when the
responsibility of this position involved only the implementation of policies set by the Board of Directors of the

agency).
303. Id.

304. TEX. Gov'T CODE ANN. § 312.011(1) (Vernon 1998); See Sullivan v. First Nat'l Bank of Flatonia, 83
S.W. 421, 422 (Tex. Civ. App. - 1904, no writ).

305. Id.
306. Id.
307. Id.

308. De Los Santos v. S.W. Texas Meth. Hosp., 802 S.W.2d 749, 755 (Tex. App. - San Antonio 1990, no
writ). See also 3 Am.Jur. Affidavits § 11.

309. Colbert v. State, 314 S.W.2d 602, 603 (Tex. Crim. App. - 1958); Murphy v. State, 103 S.W.2d 765,
765-66 (Tex. Crim. App. - 1937); State v. Bishop, 921 S.W.2d 765, 767 (Tex. App. - San Antonio 1996, no
writ); Morey v. State, 744 S.W.2d 668, 670 (Tex. App. - San Antonio 1988, no writ).

310. See e.g., In the Interest of Bruno, 974 S.W.2d 401, 404 (Tex. App. - San Antonio 1998, no writ)
(upholding affidavit after affiant was asked to raise her right hand, was placed under oath, and asked to verify
the contents of the affidavit).

311. State v. Bishop, 921 S.W.2d 765, 766 (Tex. App. - San Antonio 1996, no writ); Morey v. State, 744
S.W.2d 668, 670 (Tex. App. - San Antonio 1988, no writ).

312. Morey v. State, 744 S.W.2d 668, 670 (Tex. App. - San Antonio 1988, no writ); Carpenter v. State,
218 S.W.2d 207, 208 (Tex. Crim. App. - 1949).

313. Kohn Bros. v. Wesler & August, 69 Tex. 67, 68-69, 6 S.W. 551, 552 (1887); Acme Brick v. Temple
Associates, Inc., 816 S.W.2d 440, 441 (Tex. App. - Waco 1991, writ denied).
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314, See Hardy v. Beaty, 84 Tex. 562, 566, 19 S.W. 778, 779 (1892); Marion Mach. Foundry & Supply
Co. v. Central Motor Co., 285 S.W. 933, 935 (Tex. Civ. App. - Eastland 1926, no writ); Neiman v. State, 16
S.W. 253, 253 (Tex. App. 1891, no writ).

315. Steinham v. Gahwiler, 30 S.\W. 472, 474 (Tex. App. - 1895, no writ).

316. Id.

317. Id.

318. Norcross v. Conoco, Inc., 720 S.W.2d 627, 630 (Tex. App. - San Antonio 1986, no writ). But see
Carpenter v. State, 218 S.W.2d 207, 208 (Tex. Crim. App. - 1949).

3109. Order of Aztecs v. Noble, 174 S.W. 623, 624 (Tex. Civ. App. - Austin 1915, no writ).
320. See Carpenter v. State, 218 S.W.2d 207, 208 (Tex. Crim. App. - 1949).

321. TEX. Gov'T CODE ANN. 8 312.011(1) (Vernon 1998). See also Carpenter v. State, 218 S.W.2d 207,
208 (Tex. Crim. App. - 1949).

322. Belbaze v. Ratto, 69 Tex. 636, 639, 7 S.W. 501, 502 (1888); Anthony v. Taylor, 68 Tex. 403, 405, 4
S.W. 531, 532 (1887); Askey v. Power, 36 S.W.2d 446, 447 (Tex. Comm'n App. 1931, holding approved);
Fordyce - Crossett Sales Co. v. Erwin, 121 S.W.2d 491, 493 (Tex. Civ. App. - Amarillo 1938, no writ).

323. TEX. PROP. CODE ANN. § 52.004(a) (Vernon Supp. 2004). See also Vidor v. Rawlins, 93 Tex. 259,
261,54 S.W. 1026, 1027 (1900); Hoffman, McBryde & Co., P.C. v. Heyland, 74 S.W.3d 906, 909 (Tex. App. -
Dallas 2002, pet. denied); Noble v. Barner, 55 S.W. 382, 382 (Tex. Civ. App. 1899, writ dism’d).

324, 93 Tex. 259, 54 S.W. 1026 (1900).
325. 93 Tex. at 261, 54 S.W. at 1026.
326. 93 Tex. at 262, 54 S.W. at 1027.

327. Spence v. Brown, 86 Tex. 430, 433, 25 S.W. 413, 415 (1894); Texas Bldg. & Mtg. Co. v. Morris, 123
S.W.2d 365, 370 (Tex. Civ. App. - Beaumont 1938, writ dism’d); James v. Midland Grocery & Dry Goods Co.,
146 S.W. 1073, 1074 (Tex. Civ. App. - El Paso 1912, writ ref’d); Wicker v. Jenkins, 108 S.W. 188, 189 (Tex.
Civ. App. 1908, no writ).

328. TEX. PROP. CODE ANN. § 52.004(a) (Vernon Supp. 2004).
329. Burton Lingo Co. v. Warren, 45 S.W.2d 750, 752 (Tex. Civ. App. - Eastland 1931, writ ref’d).
330. Moore v. Ray, 282 S.\W. 671, 672 (Tex. Civ. App. - Amarillo 1926, no writ).

331. TeEX. PROP. CODE ANN. 88 52.001, 52.004(b) (Vernon 1995, Vernon Supp. 2004). See also Steffens
v. Cameron, 19 S.W. 1068, 1069 (Tex. 1892); Gullett Gin Co. v. Oliver, 78 Tex. 182, 185, 14 S.W. 451, 452
(1890); Nye v. Gribble, 70 Tex. 458, 462, 8 S.W. 608, 610 (1888); Nye v. Moody, 70 Tex. 434, 436-37, 8 S.W.
606, 607 (1888); McGlothlin v. Coody, 59 S.W.2d 819, 821 (Tex. Comm'n App. 1933, jdgmt adopted).

332. Nye v. Moody, 70 Tex. 434, 436-37, 8 S.W. 606, 609 (1888); McGlothlin v. Coody, 59 S.W.2d 819,
821 (Tex. Comm'n App. 1933, judgm't adopted); Chamlee v. Chamlee, 113 S.W.2d 290, 291 (Tex. Civ. App. -
Waco 1938, no writ); Guaranty State Bank of Donna v. Marion County Nat'l Bank, 293 S.W. 248, 249 (Tex.
Civ. App. - San Antonio 1927, no writ).

333. TEX. PROP. CODE ANN. § 52.001 (Vernon 1995). See also Steffens v. Cameron, 19 S.W. 1068, 1069
(Tex. 1892); Gullett Gin Co. v. Oliver, 78 Tex. 182, 185, 14 S.W. 451, 452 (1890); Belbaze v. Ratto, 69 Tex.
636, 638-39, 7 S.W. 501, 502 (1888); Anthony v. Taylor, 68 Tex. 403, 405, 4 S.W. 531, 532 (1887); Askey v.
Power, 38 S.W.2d 446, 447 (Tex. Comm'n App. 1931, holding approved).
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334, Von Stein v. Trexler, 23 S.W. 1047, 1048 (Tex. Civ. App. 1893, no writ).

335. Schneider v. Dorsey, 96 Tex. 544, 548, 74 S.W. 526, 528 (1903); Spence v. Brown, 86 Tex. 430, 436,
25S.W. 413, 415 (1894); Hoffman, McBryde & Co., P.C. v. Heyland, 74 S.W.3d 906 (Tex. App. - Dallas 2002,
pet. denied); Fred Rizk Constr. Co. v. Cousins Mortgage & Equity Inv., 627 S.W.2d 753, 756 (Tex. App. -
Houston [1st Dist.] 1982, writ ref'd n.r.e.); Womack v. Paris Grocer Co., 166 S.W.2d 366, 368 (Tex. Civ. App. -
Galveston 1942, writ ref'd).

336. Burnettv. Cockshatt, 21 S.W. 950, 950 (Tex. Civ. App. 1893, no writ). See also Sarny Holdings, Ltd.
v. Letsos, 896 S.W.2d 274, 276 (Tex. App. - Houston [1* Dist.] 1995, writ denied).

337. McGlothlin v. Coody, 39 S.W.2d 133, 134 (Tex. Civ. App. - Eastland 1931), aff’d, 59 S.W.2d 819
(Tex. Comm’n App. 1933, jdgmt adopted); Wicker v. Jenkins, 108 S.W. 188, 